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hat One Alumnus Says 


About The Travelers Home Office 
ay chool por figents 


“eé 
I could not help being impressed with the fact that Life in- 
surance—and all insurance—is a life’s work, worthy of the best 
man alive, and that The Travelers has more to offer its agents 


and its insureds than any other company. 


“So you gentlemen have accomplished a three-fold aim; you 
have given me the tools in the working knowledge of insurance; 
you have sold me completely on insurance as a most honorable 
profession, and you have sold me completely on The Travelers. 


All that remains is for me to do my part now.” 
The Home Office School for Agents is open to men who 


meet certain requirements and will appreciate a sound back- 


ground of insurance principles, practice and sales methods. 


If you are personally interested or know of a young man 
who should be interested in fitting himself for efficient and 
profitable insurance sales service in his community, communi- 


cate with any Travelers Branch Office or address: 


THE TRAVELERS INSURANCE COMPANY 
HARTFORD, CONNECTICUT 
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When the feller 
that needs 


When a new venture of one of your clients, or the 
extension of his activities, requires you to organize 
a corporation for him in some state other than your 


own, and to get it in working order quickly—what 


a friend is the C T System then! .. . Verification, by 


a friend 


our own representative in the state, of the proposed 


corporate name’s availability; copy for your use of 


is a 


lawyer 


the statute under which you must organize; official 
forms; information (obtained from official sources) 
as to procedure to be followed, steps to be performed, 


taxes and fees to be paid; and when papers are ready, 


details of filing and other steps taken off your 


shoulders and performed for you by the C T repre- 


sentative in the state; after filing, the statutory office 


or statutory agent, or agent for service of process (as 


THE: CORPORATION TRUST COMPANY and if required in that particular state) furnished 


@ T CORPORATION SYSTEM 


for you; timely bulletins sent you, giving information 


) as to every state report to be filed, and state tax to be 





8. 409 Second Ave. 8 
New York. N. Y.. 120 Broadway 
Philadeiphis. 123 8. Bro: 
Pittsburgh. 535 Smithfield St 
Portiand. M*.. 57 Exchange St 
San Francisco,220Montgom ySt 
Seattle. 62! 
St. Loul 





Wilmington. 100 West 10th St 





paid, by your client; a unit of the looseleaf Corpo- 
J. $98 Qrend Avense ration Tax Service covering that state and presenting 
in full the text of the taxing laws (and official regu- 
lations and rulings) your client must comply with 


Washington, 1329 E St. N. W all of that is included in C T Service. 
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A Lawyer's Time 


The major portion of the lawyers work- 
day is devoted to the laudable task of 


—counselling clients 
—conciliation 


—drawing legal papers, such as Wills, Abstracts, 
Deeds, Contracts and other instruments that 
govern our everyday actions 


The more spectacular and publicized Court A\ppear- 
ances consume but a relatively small portion of the 


lawyer s time 


The Worth-While Daily Office Tasks 





seldom heralded have made the American 
Lawyer the indispensable and highly regarded public 
servant that he is today 


West Publishing Company feels honored 
in serving such a worthy profession 


"A lawyer's time and advice are his stock in trade” 
—Lincoln 
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An Organized Bar Needed 
More Than Ever 


DDRESSING the monthly meeting 

of the Los Angeles Bar Associa- 

tion on November 16, Charles A. Beards 
ley of Oakland, California, president of 
the American Bar Association, empha- 
sized the pressing present-day need for 
such service as can best be rendered by 
the organized American legal profession 
He quoted from an early decision by 
the California Supreme Court a declat 
ation that “a drunken man is much more 
in need of a safe street than is a sober 


man.” And he declared: “Just as a 
drunken man is more in need of a safe 
street than is a sober man, so the Amer 


ican people today are in greater need, 
than at any other time in the last 150 
years, of the services of an enlight ned, 
diligent, fearless, and effectively organ- 
ized, American legal profession. 

“History tells us that Nero fiddled 
while Rome burned. If, in some future 
age, the history is written of the United 
States of America, during the first half 
of the 20th Century, will it be there 
recorded that, in the hour of their coun- 
try’s greatest need, those American citi- 
zens who were the best able to meet that 
need, fiddled or went fishing ?” 

Mr. Beardsley called upon American 
lawyers and judges to give more gener 
ous support to their state and local bar 
associations, and to the American Bar 
Association. He declared that “the pro 
fession as a whole is singularly back- 
wards in its support of the organized 


American legal profession. The ma- 
jority do little or nothing toward carry- 
ing the load [any of this majority 


applaud the few who are doing the job 
that is the job of the entire legal profes- 
sion. But many of them merely criticize 
the way someone else is carrying the 
load—like the people who stand outside 
the fence, shouting directions to the man 
who is fighting the bear.” 

Mr. Beardsley suggested that “the 
American Bar Association could the 
better discharge its responsibilities, if 
some more California lawyers and 
judges would come inside the fence, and 
lend a hand at fighting the bear.” 





Boston Bar Plans Lectures 
on New Federal Rules 


AVING received a citation at the 
H San Francisco meeting of the 
American Bar Association “for con- 
ducting the best organized law insti- 
tutes in post law education given in 
any large city,” the Boston Bar Asso- 
ciation is continuing its work along 
this line with a course of six lectures 
on the new rules of civil procedure for 
the district courts of the United States 
to be given in a federal court room on 
successive Mondays, beginning Nov. 13 
and ending Dec. 18. 

The course, like previous courses 
sponsored by the Association, will be 
open to all lawyers, whether members 
of the Boston Bar Association or not. 

The lectures will be delivered by 
\lexander Holtzoff, special assistant 
to the attorney general of the United 
States. On behalf of the department of 
justice, he collaborated with the Su- 
preme Court advisory committee which 
framed the federal rules of civil pro- 
cedure. Since the new rules have come 
into effect, he has followed reported and 
unreported decisions on the rules and 
has had charge of editing bulletins of 
the decisions issued by the department 
of justice for the use of members of the 
department. 


Dean Bates of Michigan 
Retires 


OL. 38 of the Michigan Law Re- 
V ven is dedicated to Henry Moore 
Bates upon the occasion of his retire- 
ment as Dean of the University of 
Michigan Law School. The first num- 
ber of the volume (for November, 
1939) has a foreword by Hon. Harlan 
F. Stone, Associate Justice of the Su- 
preme Court of the United States, in 
which he says, among other things: 
“The retirement of Dean Bates dur- 
ing the present year has brought to a 
close his active service of thirty-six 
years as a law teacher, and twenty-nine 
as Dean of the University of Michigan 
Law School. 
“Dean Bates began his university 
career at a time when the Law School, 
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like those of other leading American 
universities, was in the historic stage 
of transition from the performance of 
its traditional function as a vocational 
training school to that of the more in- 
tensive investigation and study of the 
law as a branch of the social sciences, 
by methods and with objectives which 
were to make a more appropriate sub- 
ject of university study. 

“To this great undertaking Dean 
Bates has brought the resources of an 
engaging personality, scholarly train 
ing, exceptional gifts as a teacher, and 
a true vision of the needs and future 
progress of university law school train- 
ing. Under his guidance for more than 
@ quarter of a century, the record of 
the Law School has been one of steady 
and consistent progress toward realiza 
tion of an educational ideal, that train- 
ing of the lawyer’s facility in the tech- 
nical skills of his profession must be 
tempered and guided by understanding 
of their social purpose and of the con- 
sequences to society of their misuse. 

“Few careers afford greater oppor- 
tunity for public service or more dur- 
able satisfactions than that of the law 
teacher. . . 

“Dean Bates lays down his work at 
a time when it can be said that he has 
successfully carried forward the great 
task which lay before him when he be- 
came Dean. He leaves the School en- 
dowed with a wealth of material re- 
sources and generously housed in 
architectural forms of enduring beauty, 
beyond the fondest aspirations of those 
who envisaged its future a quarter of 
a century ago. More important, he 
leaves it with a spiritual and intellectual 
endowment which has enabled it to 
keep pace with the swift progress of 
legal education in this country, and 
which now affords the best assurance 
of its future usefulness.” 


Woman Jurors in Illinois 

N 1930 the voters in Illinois, by ref- 

erendum, approved a bill passed by 
the general assembly of the State, pro- 
viding that women should be eligible 
for jury service. This bill was almost 
immediately declared unconstitutional 
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by the supreme court becaus 
provision for a referendu t 

ever, before the coroner of ‘| | 
county had called five women to set 
on a coroner’s jury Among tl 


this were a veteran member 

the board of education, a vice-president 
Women’s City Club and tl 
the League of 

In spite of the foreboding 


jury 


of the 
president of 
Voters. 


certain people none of these women 
fainted when they were called on t 
view the corpse Their judg t 
that the man suspected by the police 
should be released was vindicated tv 
years later when two hoodlu 


fessed to the murder 
This was the first and last 


fall of 


jury until the ; 
legislature had again passed a b 
viding for jury service. Thi 
have been taken at their word 


hundreds of them have 
jurors, in the State and in the federal 
grand and 
called have 


urnished 


courts, on both 
Most of 
from lists of f 

organizations as the League of Womet 
Voters and the Women’s Bar A 

tion, which had been reque 


those 


names 


Their activities as jurors have beet 


variously reported in the 
either a critical or a emi-humorou 
manner. Some of the papers have fea 
tured stories 
ting the 


mother’s 


such 
measles in the 
term as jurot f three womer 
being arrested on the way to court 
speeding because the nurse the 

hired to take care of their children had 
been late; hicl 
took the place of th 
tomary poker-parties. In only one 
stance 
of a woman juror. This was 
wife of a 
distinguished 
caused a 
vote when the 
opening and reading of a sealed vet 
dict. 
to woman's historic privilege of 


and of tea parties 


was there any seri 





member of the facultv of a 
institution of learning 
mistrial by disavowing her 
jury was polled on the 


This was attributed by the 


ing her mind at the last 
Strangely enough, this has also been th 
historic right of men jut 

It is too early to appraise accuratel 


the value of women on juries in IIli 
nois, because their ter: f service 
heen 


those serving have represented a level 


too short, and because most 
of education and intelligence above the 
average. 
become evident and may be worth 
menting on. One of the most 
ing is that both 
have shown confidence in 
ability and have not only 
but in certain instances have insisted 
on putting them on cases of great im 
portance. It is 


However certain facts have 


judges 
the women’s 


, 
accepted them 


also interesting that 
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trary to general expectatio1 the 
vomen have taken their responsibilities 
ery serious! 1 have filled to over- 
wing the ul schools” which have 


h cagt by ti 





\ ( en \ te! 1ided by mie he 
¢ ( h cago Ba \ ociat It 
become apparent that there ‘ 


vomen than men who are able a 





ing to adjust their time and re 

I so as to enable them t erve 
few have asked to be excused 
is now a common sight t ee 

uries made up entirely of women 

ing in both civil and criminal cases 

hile men of similar station seek t 

be excused from service. 


Appearance Before Single 


Industrial Commissioner 


Held to Be Practice 
of Law 


HE supreme court of South 
lina, in Stat x rel. A. G. et 


é 
Vells, Oct. 20, 1939, held a bove 
nd ordered the respondent to cease 
from so acting As a claim-adjustet 
employed by an insurance company he 
ippeared before individual « i 


stated ground 


Ss-e€xXam 


sioners, filed pleadings, 
and 


and made 


examined cros ined Vv 
arguments. The court 
referred to /n ré 
186, 65 S. 1 
Saf Pa 
Chie 
Goodman, 366 Ill 
Goodman v. 
$27, 200 N. E 
nity Co. v. Commisston, 
341 (Cal.). T 
said in 
“There is no sta 
South Carolina defining \ 
tutes the practice ot! law. 
has been defined, however, by this 
court. . [In People Goodman] the 
court said: ‘It is immaterial whether 
e acts which constitute the 
law are done in an office, before a court 
1 before an administrative body ry 
character of the act dane, and not the 
place where it i itted, is the fac 
tor which is decisive Respondent 
apparently approves the rule of the 
(‘ommission that only licensed at 
should appear before the full Commis 
sion. If appearing before the full ‘ 
mission requires legal skill, such r 
quirement would apply with equal force 
to a hearing before the individual com 
Knowledge of legal prin 
as essential in the one a 


nesses 


quoted from o1 
an, 83 S. ¢ 210; Short 
193 Atl. 20 
I 2nd) 


130 Ohio St. 


81, 
People ex rel. 1go Bar 
346, 8 N. 
Beall, 


a 
+/U: 


and Eagle I lem- 


part: 


practice of 





comn 


i C 
1 
i 





missioner. 
ciples is just 
the other 
“We unmindful t 
Commission is frequently denor 
an administrative tribunal. But it is 
the character of the services 
ind not the denomination of 


are not 


rendered, 


the trib 
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unal betore whor 1 ervices ar 
rendered, which cont n determining 
vhether such s¢ constitute the 
practice of law 
‘Our attentior lt the tas 
that there has el 1 de 
elopment in recent I tf adminis 
trative boards Vari 
us kinds among the State is well a 
the Federal Gover t, and that per 
sons not licensed t ictice law are 
permitted to pract eelore a gre 
number of these boat m1 ions 
Many of these b ind mi s10n 
are legislative or executive in char 
acter, rather than 1 il | what 
extent lay repre nt ns ild be per 
mitted before such tr not rele 
vant to the pr 
“Petitioners contend that the de 
termination of what ind does not 
constitute the practi f law lies solel 


within the powet t udicial and 





it of the legislativ nch of the gov 
rnment, and t Luthoritic 
hich appear t t tentio 
Xespondent cite the wuthoritie 
vhich appear t to the contrary 
We find it unnec: e t 
letermine whet p t ha 
the power to per t I icTtIce 
law, or whether tl that right 
exclusively a ( 1 n 
In conclusior t s to ob 
erve that tl { p biting 
aymen from pra ’ not f« 
the purpose of crt ¢ nop 1 
le ral prot 10! t protec 
tion, but to a e th equate 
protection in the ] ist b 
preventing the intr petent 
and unlearned persot n the practice 
of law. We ma that lual trust 
is imposed on attorne at the 
must act with all ¢ 1 fidelity to the 
courts and to the lient | are 
bound by canor f et s which have 
been the growtl f long experience 
and which are enforced by the yurts 
‘The only worl respondent con 
plained of in the petition is his appear 
ance at hearings be e tl idual 
commissioners and practicing before 
them in contested he ngs. Respondent 
states in his argument that in additio1 
to this work he estigate the cit 
cumstances surrounding _ the injury 
which gives rise to the cl makes 
report to the home I fills out torn 
as required and prepared by the Con 
mission, files the th the Commis 
sion, notifies the f the 
Company has decided that the claim 1 
not compensable a1 to be denied 
We do not think that the quoted acts 
uld constitute the practice | 


Labor and the Antitrust 
Laws 


NOT ABI | ‘ 9 f ths 
A anti-trust | applied to 
practices and tend s of some labor 
unions was contained i1 recent letter 


Assistant Att 


Arnold t the secretary ol! 


written by 
Thurman 








pet 


de 

not 
lely 
and 
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the Central Labor Union of Indianap- 
olis, wherein he said: 

“I reply to your letter inquiring about 
the application of the antitrust laws to 
labor unions. I make this reply public 
because numerous other inquiries simi- 
lar to yours indicate widespread public 
interest in the question. 

Antitrust Laws Not an Instrument 
to Decide Labor Disputes 

“The antitrust laws should not be 
used as an instrument to police strikes 
or adjudicate labor controversies. The 
right of collective bargaining by labor 
unions is recognized by the antitrust 
laws to be a reasonable exercise of col- 
lective power. Therefore, we wish to 
make it clear that it is only such boy- 
cotts, strikes or coercion by labor unions 
as have no reasonable connection with 
wages, hours, health, safety, the speed- 
up system, or the establishment and 
maintenance of the right of collective 
bargaining which will be prosecuted. 

The Building Industry and Unneces- 
sary Labor 

“The kind of activity which will be 
prosecuted may be illustrated by a prac- 
tice frequently found in the building 
industry. Suppose a labor union, act- 
ing in combination with other unions 
who dominate building construction in 
a city, succeeds by threats of strikes or 
boycotts in preventing the use of eco- 
nomical and standardized building ma- 
terial in order to compel persons in need 
of low-cost housing to hire unnecessary 
labor. 

“Here is a situation with no reason- 
able connection with wages, hours, 
health, safety, or the right of collective 
bargaining. The union may not act as 
a private police force to perpetuate un- 
necessarily costly and uneconomic prac- 
tices in the housing industry. Progres- 
sive unions have frequently denounced 
this ‘make work’ system as not to the 
long run advantage of labor. Such 
unions have found it possible to protect 
the interests of labor in the maintenance 
of wages and employment during pe- 
riods of technological progress without 
attempting to stop that progress. 

“Preventing in proved methods of 


production distinguished from pro- 
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tecting labor from abuses connected 
with their introduction—is, of course, 
not the only labor activity which goes 
beyond any legitimate labor purpose. 
We cite the example to emphasize the 
fact that union practices may become 
illegal where they have no reasonable 
connection with such legitimate objec- 
tives. 

“We have no choice in this matter. 
Such practices go beyond even the dis- 
senting opinions of the Supreme Court 
of the United States, which recognize a 
broader scope for the legitimate activi- 
ties of labor unions than the majority 
opinions. In our anxiety to be fair to 
labor we are not subjecting to criminal 
prosecution practices which can be jus- 
tified even under the dissenting opinions 
of the United States Supreme Court. 

“In the present building investigation 
a large number of legitimate activities 
of labor unions have been brought to 
our attention by complaint. We have 
been asked to proceed against unions 
because they maintain high rates of 
wages, because they strike to increase 
wages, and because they attempt to es- 
tablish the closed shop. We have con- 
sistently disregarded all such requests. 

Secondary Boycotts—Conflict of Ju- 
dicial Opinion 

“Refusals by unions to work upon 
goods made in non-union shops have 
also been brought repeatedly to our at- 
tention. In the past courts have held 
that such secondary boycotts are vio- 
lations of the antitrust laws. In the 
Duplex and Bedford Cut Stone cases 
a minority of the Supreme Court pre- 
sented the argument against this view. 
In view of this unsettled conflict of 
opinion among judges of the highest 
Court as to the reasonableness of such 
activities we have instructed the attor- 
neys in the building investigation not 
to institute criminal prosecutions in such 
cases. 

“The types of unreasonable restraint 
against which we have recently pro- 
ceeded or are now proceeding illustrate 
concretely the practices which in our 
opinion are unquestionable violations of 
the Sherman Act, supported by no re- 
sponsible judicial authority whatever. 





Practices Which the Antitrust Divi- 
sion Calls Wrong 

“1. Unreasonable restraints designed 
to prevent the use of cheaper mate- 
rial, improved equipment, or more effi- 
cient methods. An example is the effort 
to prevent the installation of factory- 
glazed windows or factory-painted kit- 
chen cabinets. 

“2. Unreasonable restraints designed 
to compel the hiring of useless and 
unnecessary labor. An example is the 
requirement that on each truck entering 
a city there be a member of the local 
teamsters’ union in addition to the 
driver who is already on the truck. 
Such unreasonable restraints must be 
distinguished from reasonable require- 
ments that a minimum amount of labor 
be hired in the interests of safety and 
health or of avoidance of undue speed- 
ing of the work. 

“3. Unreasonable restraints designed 
to enforce systems of graft and extor- 
tion. When a racketeer, masquerading 
as a labor leader, interferes with the 
commerce of those who will not pay 
him to leave them alone, the practice is 
obviously unlawful. 

“4. Unreasonable restraints designed 
to enforce illegally fixed prices. An ex- 
ample of this activity is found in the 
Chicago milk case where a labor union 
is charged with combining with dis- 
tributors and producers to prevent milk 
being brought into Chicago by persons 
who refuse to maintain illegal and fixed 
prices. 

“5. Unreasonable restraints designed 
to destroy an established and legitimate 
system of collective bargaining. Juris- 
dictional strikes have been condemned 
by the A. F. of L. itself. Their purpose 
is to make war on another union by 
attacking employers who deal with that 
union. There is no way the victim of 
such an attack may avoid it except by 
exposing himself to the same attack by 
the other union. Restraints of trade for 
such a purpose are unreasonable whether 
undertaken by a union or by an em- 
ployer restraining trade or by a com 
bination of an employer and a union, 
because they represent an effort to de 





MID-WINTER 





MEETING OF THE HOUSE OF DELEGATES 


N PURSUANCE of the resolution of the House of Delegates adopted at San Francisco on Wednes- 
| day, July 12, authorizing the Board of Governors to fix a time and place for a mid-winter meeting of 
the House, it is hereby announced that January 8 and 9, 1940, have been designated by the Board of 
Governors as the days upon which such meeting shall be held. 
The sessions of the House will be held at the Edgewater Beach Hotel, Chicago, Illinois, beginning 
Monday, January 8, 1940, at 10:00 A. M. Central Standard Time. 


Harry S. Knicurt, Secretary. 

















QO 
stroy the collective bargaining relat 
ships of a union with an employer 

Legal Rights Must Not Be I J 
an Illegal Way 


“The principle applicable t 


is the same as that applicable t é 

groups specially protects d by law 

vestors may combine into a cory 

tion, tarmers into a ooperative 

labor into a union. The antitrust 

sion has the duty to prevent the 

such legal rights of associatior 

illegal way for purposes far diffe 

from those contemplated in the stat 
“Unions stand to gain by the 

ous performance of this duty. I1 

past most labor case der the S 

man Act have arisen throug 

suits instituted without public re 

bility and often conducted as a part 

a struggle to destroy a _ uniot rr ft 

avoid dealing with it. Organized labor 

suffers when the selection of labor ca 

under the Sherman Act and the p1 

tation of argument in such cases left 

in the hands of those who may be | 

tile to organized labor itself By cor 

trast, enforcement of the law | oft 

cials with a public duty to be fair 

istent, and constructive involve an 


equal care to protect legitit ife union 


activities and to prevent unlawful ones 
In such enforcement, labor and the pup- 
lic will necessarily be informed to 


the boundary between lawful and un- 
lawful union action; and b irtue of 
such information the rassme! t 
unions by unjust private suits will be- 


come more difficult.’ 


Dominion of Canada Vetoes 
Provincial Act Providing 
Very Short Period of 


Limitation on Enforce- 


ment of Debts 
Province or \] 


THE 
passed an 


ess should not issue on debts contracted 


herta 


act providing that 


before July 1, 1936, unk " n 
should be started bef Julv 1, 1940 
or there should be new iwret 
ment reviving the debt lebts 
due trom an individua to il 1 
dividual, or from a corporation. were 
( xcepted. There were 1 number of 
minor provisions. This statute was d 


the Dominion 


(technically “the Governor ( 


allowed by 
Council,” practically the Premier and 
his cabinet) in March of this year, but 
was immediately repassed by the pri 
vincial legislature. It is now announced 
that the law has been disallowed a sex 
ond time. 

This Dominion power over provincial 


legislation presents some 
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mention should be 


“/ 


yme made 
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before ( 
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of keeping the P1 
control. 
cessors in office opposed this 
yften refused to 
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constitutional 


vas to be a means 


inces under Some of his su 


policy an 
disallow on any 
grounds at however a 
certain practice has 
grown up though it cannot be described 

certain If the Act is clearly intra 

res then it leave it alone 


as the 1 ] 


best to 


were \ 
responsibility for the prejudicial 
effect of the Act, if 1 be its 


1 
vill be on the Provincial legislature 


Su defect 


elf If the Act is clearly wtra vu 
then it were best to leave it to t 
ourts. These two rules are not to b 
too rigidly adhered to. It i upp 


that the Act, though clearly ultra 


vill, if left alone until the Cor 7 
decide on it, have in the interim caus 
rre parable damage that should 


ivoided In thi 
f the Bank | 


connection 


ixation Act, if it had not 


been disallo ed, can be pondered 
\gain the question of minority rights 
must always be a tender one in Canada 
Isolated provinces are sé metime prone 
to sudden fits of blind fury that 

| 


be injurious to the rest of Canada. Be 
iuse of its national complexiotr and 
ts greater sense of responsibility the 
Dominion Government may be 
to better see the ulti 
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demonstrations 
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contracts, and fedet estate taxes 
valuation of the ¢ tate Harold 
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tensive study for the met the 
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institute on the National Lab Rela 
tions Act held in August at the time of 
the annual meeting t] Association 


State Adaptation of Federal 
Rules 


Colorado 


HILIP S. VA) SI hairmai 

P of a Colorado Bar Association 

committee, told the Utah Bar 

tion at its 

rado courts and lawyers are plannit 

to make 
(Continued on f 


A ssoci 


summer meeting how Colo 


their code rt < | pt 








ity 
udes 


| the 
tax, 


imer 
His 
stee 
‘l in 
AO ae 
rold 
dent 








CURRENT EVENTS—WASHINGTON LETTER 991 
Washington Institute 3arrett Prettyman, former General and the new Federal Rules suggests 


Makes Unique Contribu- 
tion in Administrative Law 
Field 


OR the second time a legal institute 
for practicing lawyers in Washing- 


ton, D. C., under American Bar As- 
ociation LuSpICc¢ has made available 
valuable material in an important field 
{i law. \ year ago the subject was 
the new rule f Federal procedure 
ind the fact tl re than 5000 copies 
of the proceeding have been disposed 
of since that time shows the practical 
value of those sessions. During the 
week of N ber 13th last, over 500 
lawyers attended the various sessions 
of the National Legal Institute on 


l‘ractice and dure before Admin- 


istrative Tribunals, where the prac 
tical workings of half a dozen impor- 
tant agencies \V e discussed. 

Mr. George Maurice Morris, chai 
man of the managing committee, who 
presided it ill sessions, continually 
stressed the fact that the Institute was 
devoted to the “how” and the “what” 
and not to the “why 

All the way through the Institute the 
first speaker in dealing with each sub- 
ject gave a practical resumé of how 
business was conducted before it, while 


the second speaker approached his 


topic from the viewpoint of how the 
case was prepared, the importance of 
the record, and the practical considera- 
tions in presenting his case and taking 
an appeal. 
An unusual 
ture of the proceedings was the intro 


nd most attractive fea 


duction of a three-man panel which was 
charged with king questions of the 
two principal speakers. This technique 


produced i round table dis- 


cussion which was most interesting 
and which at times, as in the case of 
the discussio1 f the National Labor 
Relations Board produced some in- 
teresting verbal usting. 

The opening ret iarks of the Insti- 
tute were made by Chief Justice D. 
lawrence Groner of the United States 
Court of Appeals for the District of 
Columbia, wl referred to the fact 
that administrative tribunals had been 
vested with many judicial functions 


and that on their fairness and imparti- 
ality rested t important degree the 
safety and welfare of the humble citi- 
zen as well 


The principal 


f the capitalist. 
speakers on the various 
subjects were 


National Lal Relations Board— 


Chairmar Warren Madden and 
Thomas E. Kerwin of New York. 
Bureau of Internal Revenue — Chief 

Counsel John P. Wenchel and E. 


Counsel. 

lederal Communications Commission— 
Louis G. Caldwell, former General 
Counsel Federal Radio Commission, 
and Herbert M. Bingham, secretary 
Federal Communications Bar As- 
sociation, 

Federal Trade Commission—Chairman 
Robert E. Freer and J. Harry Cov- 
ington of Washington. 

The Relation of Interstate Commerce 
Commission Practice to Other Ad- 
ministrative Proceedings — Clarence 
A. Miller, General Counsel Ameri- 
can Shortline Railroad Association. 

What the Wage-and-Hour Law Holds 
for the Bar—Walter F. Dodd of Chi- 
cago. 

\ppeals of Administrative Agencies 
from the Viewpoint of the Courts— 
Justice Justin Miller of the United 
States Court of Appeals for the Dis- 
trict of Columbia. 

‘undamental Principles of Administra- 
tive Procedure—Dean Roscoe Pound, 
Director of the Institute. 

Dean Pound, in the last address of 


the six sessions, developed to some ex- 
tent the history and theory of admin- 
istrative procedure and the present 
tendencies which are evident. In his 
discussion he said: 

“How may we expect to bring about 
the kind of administrative hearings 
which experience indicates we must de- 
mand? Obviously we cannot exact any 
system of pleadings. But the system 
of notice pleading and pre-trial confer- 
ences developed in modern procedure 


what may be done. We need to keep 
apart facts, law, and policy. Facts are 
for the administrative authority to de- 
termine, subject to requirements of due 
process both as to the mode of arriving 
at them and as to the basis of the de- 
termination on evidence of rational 
probative value. Law is ultimately for 
the courts. Policy is for the adminis 
trative authority, subject to statutory 
definitions and reasonableness as due 
process. Informal definition of the mat 
ters at issue, settled by the administra 
tive authority in conference with coun 
sel on both sides and made of record, 
would do more than save the time of 
the authority, counsel, and parties, It 
would confine the hearing to things 
really controverted. It would define 
what is to be found so as to distinguish 
facts from law and each from policy 
and so make a basis for clean-cut find- 
ings on which a reviewing tribunal 
could confine itself to its appropriate 
field. It would give full notice to the 
parties of what they must meet and 
what is likely to weigh against them 
unless explained or refuted. In these 
ways such a practice would go far to 
eliminate friction between administra- 
tive authorities and the courts. Differ- 
ent administrative agencies may have 
to develop such a practice of pre-hear- 
ing conference and definition of the 
scope of hearings differently to some 
extent to meet the exigencies of differ- 
ent types of subject matter. But the gen- 
eral idea seems applicable to all man- 
ner of quasi-judicial determinations.” 


Washington Letter 


Justice Butler Dies 


EATH came to Associate Justice 

Pierce Butler, of the United 
States Supreme Court, at 4:14 a. m., 
Thursday, November 16, 1939, in a 
Washington, D. C., hospital, where he 
had returned after having been dis- 
charged earlier in the year. Although 
the seriousness of his condition was 
realized, the end was not expected at 
the time it occurred. He was gener- 
ally understood to be in excellent health 
at the close of the past term of the 
Court, which ended in June of this year. 
Justice Butler’s age was 73 years and 
8 months. 

Funeral services for Mr. Justice 
Butler in Washington were held at St. 
Matthew's Cathedral. There were in 
attendance the other Supreme Court 
Justices and other prominent officials. 
The American Bar Association was 
represented by a group of Washington 
attorneys designated by President 


Charles A. Beardsley. Burial was at 
St. Paul, Minnesota. 

Mr. Justice Butler was born in a log 
cabin on a farm near Northfield, Min- 
nesota, March 17, 1866, St. Patrick's 
Day. His parents were Patrick and 
Mary Gaffney Butler, from County 
Wicklow, Ireland. In recent years, 
Justice Butler has been the only mem 
ber of the Roman Catholic faith on the 
Supreme Court. He graduated from 
Carleton College in 1887; and, having 
read law in the office of a St. Paul 
attorney, was admitted to the bar there 
in 1888, where he practiced until he 
took office as an Associate Justice of 
the Supreme Court January 2, 1923. In 
the approximately 35 years of his active 
practice, Justice Butler handled much 
important railroad and public utility 
litigation, having acquired a reputation 
nationally, in 1907, with the Minnesota 
rate case. Although a Democrat, Pierce 


(Continued on page 1071) 
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lashions in Thinking as in Dress 


Every Branch of Learning Was Once Called a ‘Philos- 


ophy,” Then Everything was History, Reflecting Current Views of Evolution, Now All is 


Science—Analogies of Physical Science Have Led a School of Thinkers to Idealize Force 





Private Rights: Liberty, Property—Absolutism—lInternational Threats to Rights—Danger in 
‘Administrative Discretion’”—Loose Ideas of Public Policy—We May Have Both Justice and 
Security—Liberty, Property, and Law Are Products of Civilization and All Three Will Endure 





By Roscor PounpD 


OMETIMES juristic thinking has gone ahead of 

the law, leading it into new paths. More often it 

has run along with the law, organizing it or direct- 
ing details in accord with current received ideals. Too 
often it has followed prevailing fashions of the thought 
of the moment, giving only a critique in terms of some 
such fashion. The philosopher of imitation tells us that 
man is an imitative animal: he imitates his forbears, 
that is custom; he imitates his neighbors, that is fash- 
ion; he imitates himself, that is habit. 

There are fashions in thinking as there are fashions 
in dress, and the characteristics are much the same in 
each. In each, fashions will for a long time conform 
to a certain type, although with continual variation in 
detail. In each from time to time there come radical 
changes. In each there is likely to be little or no rela- 
tion of what is the fashion of the time to the purposes 
of the thing governed by the fashion. 

For a long time men wore robes and gowns such 
as today are worn only on formal occasions, academic, 
judicial, or sacerdotal. For a long time men wore what 
we call knickerbockers, now relegated to athletic cos- 
tume. At one time men wore cocked hats, now, so 
far as I know, only surviving in the official dress of 
the head of a great secret society in one state. 


Custom, Fashion, Habit 


In the same way when men wore robes and gowns 
thinking was governed by authority and held to forms 
prescribed by scholastic philosophy. When they were 
wearing knickerbockers and cocked hats, thinking was 
rationalist and assumed that all things could be solved 
by the unaided power of human reason. When, after 
the French Revolution, they began to wear long trou- 
sers and top hats, they thought metaphysically or his- 
torically on a metaphysical basis. Since the world war, 
as men have come to a free and easy dress, they have 
come to think skeptically or, as they put it, realistically. 
I am not urging a costume interpretation of history or 
of the history of thought. But in times of radical 
change the forces that make for change operate in all 
directions and affect outward dress no less than inward 
mental operations. 

Again, fashions of dress have seldom borne much 
relation, and much less any necessary relation, to the 
purposes of dress, whether utilitarian or aesthetic. In 
the later Middle Ages a knight wore a surtout over his 
*Address delivered at the annual dinner of the Section of 
Real Property, Probate and Trust Law at San Francisco, July 
11, 1939. 





armor and we read that one of the great English leaders 
of that time was killed because in the course of battle 
he tripped on his surtout. In the wars of the latter 
part of the eighteenth century we read that the head- 
dress of an infantry man was so heavy as to be a 
formidable hindrance to rapid movements. During the 
Napoleonic wars soldiers wore on the battlefield an 
enormous hat, so fashioned that in case of rain much 
water was accumulated on top. Then if while aiming 
the soldier bent his head to take careful aim, the water 
poured from the top of his hat, filled the priming pan, 
and prevented firing his piece. The first policemen 
wore top hats while on duty, and Lord Roberts, whose 
active military service lasted into the second decade of 
the present century, tells of the time when artillerymen 
wore leather breeches which were conducive to any- 
thing except mobility. One might make a parallel 
series of futilities in the history of thought. 

Hegel has a chapter the title of which might be 
translated freely as “The Intellectual Menagerie” or 
(perhaps) “The Intellectual Zoo and Its Sham.” The 
burden is that much academic thinking is shaped by 
the necessity under which the scholar finds himself of 
being original and productive and yet conforming his 
originality and productivity to the academic canon. He 
must conform to the fashion of thinking of the time. 
At all costs he must not be out of date. Yet if he looks 
for promotion or to stepping into the higher walks of 
the teaching profession, he must knew how to noncon- 
form brilliantly according to fashionable academic 
standards of nonconformity. From the nature of his 
calling he is tempted to indulge in a certain amount of 
fantastic thinking in order to attract attention. Hegel 
calls this the sham of the intellectual animals. In all 
consideration of human thought we have to distinguish 
modes of thinking which have grown out of the need 
of understanding particular problems of the time and 
place and have then been applied universally to per- 
sistent problems and so left their mark upon thinking 
for time to come, from mere intellectual fashions. 


Philosophies, Histories, Sciences Have Followed 
One Upon Another 


In the era of reason every branch of learning called 
itself a philosophy. Descartes and Newton wrote on 
mathematical physics and astronomy under the name of 
natural philosophy. Linnaeus wrote a treatise on the 
elements of botany and called it botanical philosophy. 
Psychology was mental philosophy, ethics was moral 
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philosophy. In the ninth edition of the Encyclopaedia 

sritannica a principles of music is 
labeled “The Philosophy of Musi Spencer wrote on 
the principles of rhetoric unde “The 
Philosophy of Style.” John Austin wrote a hard-boiled 
book on analytical jurisprudence, from which he elim 
inated everything in the way of philosophical method, 
and called it “The Philosophy of Law During the 
reign of rationalist method everything claimed to be 
philosophy and used at least the vocabulary of phil 
osophy even if it was purely empirical 

Then came the reign of metaphysical history and 
most of these philosophies became histories. The bio 
logical sciences, as we now call them, became natural 
history. History of philosophy came to stand for phil 
osophy. Where there had been political philosophy 
there was history of politics. Where there had been 
philosophy of law there was historical juriprudence 
For a season where everything had been a philosophy 
it sought instead to be history. The idea back of his- 
tory was taken to be evolution. Hence everything was 
to be looked at in terms of evolution. 

Now we are in the era of science and all these 
philosophies and histories have become sciences. Nat- 
ural philosophy and natural history are physical and 
biological science. Mental philosophy is the science of 
psychology. Ethics is a science of values. There is 
a science of historiography. Political philosophy and 
history of politics are now political science. Jurispru 
dence is the science of law. The divinity schools give 
degrees in theological science and the schools of busi 
administration degree in commercial 
science. 

But while it is the fashion to call all these branches 
of learning by the name of science, as it had been the 
fashion to call them by the name of philosophy or of 
history, there has often been little corresponding change 
in substance or even in method. There has, however, 
been a serious effect upon thinking in the social sciences 
because many insist that the social sciences cannot be 
sciences since in their very nature they cannot conform 
to the methods of the physical sciences, wherefore they 
can be nothing more than superstitions. The result is 
an ultra-skepticism in politics and jurisprudence which 
is playing into the hands of absolutism all over the 
world. In the physical sciences we have to accept 
phenomena as facts. If our hypotheses square with 
them they stand. If new phenomena are discovered 
which they do not explain we must frame new theories 
There are no questions of ought to be or judgments of 
value. 

It would be most convenient for human purposes 
if the revolutions of the earth around the sun and the 
phases of the moon were to be so readjusted that a 
month would consist of exactly twenty-eight days, four 
weeks of seven days, and a year of exactly twelve of 
those months. Obviously the calendar would be greatly 
improved from man’s point of view if this could he 
arranged. But in the physical sciences we know very 
well that no amount of human thought can affect the 
revolution of the earth or the phases of the moon. For 
those sciences there is no question of what ought to be 
There is no praise or blame. There is no good or bad 
We must take facts as they are, construct theories of 
them as they are, and construct our science to tell us 
what we can do with them and about them. 

Physical Science and its Analogies Are Not All 

When everything is called a science, everything 
begins to be thought of in terms of the physical sciences. 
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The achievements of those sciences have been so con 
spicuous, they have been so revolutionary in thei 
effects in many ways, that not unnaturally they have 
captured men’s imaginations. The methods of th 
physical sciences are held to be scientific method and 


all that aspires to be science (and not to be scientifix 


is to be relegated to the limbo of superstitions) must 
proceed by that method. Thus those who pursue the 


physical sciences may feel a certain superiority in that 
they are peculiarly in possession of science and scien 
tific method. They may feel that th hold the key 
to knowledge; that they have acquired the one method 
of knowledge, so that all branches of learning are bound 
to be scientific in their sense or else to be cast out as 
remnants of the crude unscientific past What they 


fail to notice is that even if man is not able by iaking 
thought to add a cubit to his physical stature, the his 
tory of civilization shows that by taking thought he 
has been able in the course of generations to add many 
cubits to his moral stature. 

In a fashion of thinking, deeming itself scientific, 
which rejects all restraint upon the exerc 
by those who are clothed with power, property, 
can only be maintained by a regime 
mastery over internal or human nature, is sure t 
badly. How much of what we read about the passing 
of property is simply fashion of the mor 
much has a deeper significance and portends a radical 


ise of force 
which 
presupposing 
fare 
and how 


ent 


change in what had been from the Roman legal orde1 
a chief department of the law? Perhaps this is a ques 
tion for economists rather than for jurists. But eco1 

omists are nowadays seeking to take the whole science 


of law for their province while at the same time they 
seem as much at sea as to fundamentals or as skeptical 
as to whether there are fundamentals as are the jurists 
At any rate, it is timely to see what jurists are thinking 
and writing. 

Y 


Propert y and Liberty Uo 1 yether 


From the time when men began to think about 
rights and formulate declarations of liberties or asset 
tions of rights, they have put property and exercise of 
liberties in acquiring and controlling property along 
with liberty in the fore front. In the Charter of Henry 
II (1145) the order is customary rights, gifts (which 
then meant estates conveyed), and liberties. In Magna 
Carta, next after freedom of the church come the sec- 
tions guaranteeing property and its enjoyment. The 
third and fourth sections of the Petition of Right recite 
the guarantees of freehold, liberties and free customs 
in Magna Carta and against being put out of lands 
and tenements in a statute of Edward IIT. The Vir- 
ginia Bill of Rights (1776), the prototype of American 
bills’of rights, puts a guarantee against deprivation of 
property without due process of law before the guar 
antees of freedom of speech and of the press and of 
religious liberty. The Massachusetts Bill of Rights 
(1780) puts an assertion of natural rights of liberty 
and property in the first article and next after the 
declaration of political liberties declares that each indi 
vidual has a right to be protected in the enjoyment of 
his life, liberty, and property according to standing 
laws. New Hampshire in 1784 called for an impartial 
interpretation of the laws and administration of justice 
in order to preserve “the rights of every individual, 
his life, liberty, property, and character.” Connecticut 
in a Declaration of Rights in 1776 put a man’s “goods” 
and “estate” along with his person, his character and 
his family. The Fifth Amendment to the Federal Con- 
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stitution guaranteed life, liberty and property against 


unreasonabl arbitrary action on the part of the 





vovernment I thence that guarantee passed into all 
the state constitutions in the nineteenth century and 
was later im] 1 on the states by the Fourteenth 
\men 
ef Danger Has Always Been 
from Rulers 
Nor wv this a mere fashion. It expressed the 
x pe ( und particularly of Englishmen, for 
enturies of irbitrary and unreasonable unchecked 
overnmental power, acting upon liberty and property 
and the us roperty, could mean to the individual. 
\t least the time when a king coveted Naboth’s 
vineyard, ef danger to property has not been 
from the « neighbor nor from the habitual thief. 
It has been f the acquisitive and confiscatory activ 
ities of ruler Che will to power, the temptation to 
exercise pov mply because one has it, has led rulers 
to arbitrary erferences with liberty of the person. 
Covetousnes led them to arbitrary seizures of 
property ave joined to bring about arbitrary 
interference liberty using property. Some 
ulers hav ed to do these things merely in title 
of their p Some have claimed to do them by 
divine ¢ But for the most part rulers have been 
astute t ( their confiscatory activities with the 
public goo In Magna Carta, John promised not to 
take wood { s castles or privately owned carts to 
haul prov or his army without paying for them, 
and all the ters of liberties and bills of rights ever 
since have pt ed against taking private property for 
public ust ut due compensation. Thus for a long 
time liberty a1 property seem one conception. They 
are dissociated in the nineteenth century, although even 
then Heg: erives property from liberty, arguing that 
one cannot be free except as he is free to exercise his 
freedom free ipon something external to him. It is 
significant that the current of thought which is giving 
up the idea of property is also giving up the idea of 
iberty. As the two grew up together they are a com 
mon subject attack by those who conceive the one 
must go with the fall of the other. King Demos has 
shown the sa tendencies that called for constitutional 
checks upon King Rex. He shows the same tendency 
to justify ar iry exercise of power because he has it. 
He makes t ume claim to divine right, to which 
individual 1 ts must give way He makes the same 
identificatior nfiscatory activities with the public 
good perience of the exactions and confisca 
tions and a rary interferences on the part of King 
Rex whicl <pressed in the old charters of liberties 
led our forbe to frame bills of rights as checks upon 
King Der n he had been set up to rule in the 
new world as been as restive under these checks, 
as resentfu them as impertinent interferences with 
his di hostile them as impairing the 
efficien rule, as inclined to override them and 
to coerce | idges to disregard them, as the Stuart 
kings « 
In the M e Ages jurists thought about liberties. 
In the seventeenth century they began to think about 
rights he took rights to be qualities of persons 
hich made it just that they have certain things or do 
certain tl ining ( and property in one 
nceptio1 ence the first modern philosophy of 
ights, thou t included property, was at bottom a 
philosoy terests of personality, finding a basis 
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for property in the qualities of a person. Later liberty 
and property were conceived of as resting upon con 
tract, and so ultimately on the inherent moral binding 
force of a promise. We are all bound by an original 
contract to live together in a politically organized civil 
society in which liberty and property were guaranteed. 
The nineteenth century, characteristically historical in 
its outlook, built contract upon property and property 
upon liberty. The fundamental idea was one of the 
maximum of free individual self-assertion as the end 
of the social and legal order. In the sixteenth century, 
the Spanish jurist-theologians had given us a philo 
sophical theory of restraints upon individual free action. 
The twentieth century seems to be coming back to this 
mode of thought, rejecting the idea of rights, making 
light of liberty, treating rules of law not as devices to 
maintain rights but as threats of exercise of state force 
creating duties, and so thinking of restraint rather than 
of freedom. Moreover, it is not the restraint Kant 
thought of, a restraint upon the free action of each in 
order to promote the like free action of all. It is a 
restraint in order to promote the most efficient opera 
tion of a politically organized society either as an end 
in itself or as a means of advancing the interests of a 
class rising into power or as a means of bringing about 
satisfaction of material wants. 

Some Recent Juristic Thinking Emphasizes Restraint 

Rather Than Freedom 


“While the sovereign claims of the common wel 
fare,” says Jethro Brown, “are today admitted in form, 











996 \ MERICAN 


the modern multitude, like the aristocracy it has dis 
placed, is apt to assume that its own interest is neces 
sarily identical with the common welfare. It threatens 
at times to pass under the domination of those who in 
place of the old notion that the welfare of the majority 
should be subordinated to the interests of the minority, 
would substitute the doctrine that the interests of the 
minority need not be taken into account.” Men in all 
times have tended to worship power. In antiquity the 
more recent times he governed 
is taken to be an 


ruler was deified. In 
by divine right. Today 
end, not a form of government, and the people are iden 


demo racy 


is becomes something 
and juristic 
a totalitarian state, the 
Where it is 
in a majority the sanctity of Demos deifies the majority. 
As jurists of the autocratic Roman empire told the 
emperor that what he willed had the force of law and 
that he was freed from the laws, as the jurists of the 
rising centralized absolute regime in France 
told the king that he was the state, so jurists of today 
are telling the leaders of totalitarian states and mas 
terful and covetous majorities in democratic states that 
the nineteenth-century idea of the self-limitation of the 
sovereign by constitutional checks and our Anglo 
American idea of a sovereign people covenanting not 
to do certain things and not to do certain other things 
except in certain ways, are contradictions in terms, at 
war with the 
futilities. 


tied with a majority, which tl 
like an 
thought. 
state is worshipped as an end in itself 


object of worship in political 


Where power is in 


ancient 


very idea of sovereignty, and so mere 


That y fre 


Rights, liberty, property, law. four ideas which 
grew up in contests with arbitrary personal rulers, are 


Four Fundamental Ideas Losing Ground 


losing ground and, as we are told by many, will dis 
appear in the It is significant 
that they are losing with the rise of new absolutisms 
The omnicompetent state, an institution in which the 
individual is no longer the unit, but groups and associa 
tions and relations only are regarded ; the corporative 
state which knows only of occupational groups in which 
the personality of the individual man is lost; the 
totalitarian state under the unchecked rule of a super 
man leader individual interests 
must give way; the bureaucratic democracy ruled by 
absolute bureaus and boards and administrative agen 
cies, by discretion instead of by law, freed from ham 
impose their 


the society ol future 


to whose wisdom all 


pering constitutional checks, and free to 
views of expediency in what for the time being they 
take to be the public interest or the general welfare. 
Fundamentally these absolutisms of today are opposed 
absolute monarchs of the seven 
centuries. With the rise of these 
the world and the resulting cult 
be decried in political 


to law, as were the 
teenth and eighteenth 
absolutisms all over 
of power, liberty is coming to 
and juristic thought, property has ceased to be valued 
‘n schemes of what is to be secured through the legal 
relegated to the limbo of discarded 
be taught that law 


order, rights are 
superstitions, and it is beginning to 
is a disappearing phenomenon. 
Marx held, and some of his recent followers have 
developed the doctrine still further, that law would 
disappear in the society of the future. He considered 
that law resulted from the division into 
classes, and hence, when classes disappeared with the 
abolition of property, the need for law would come to 
Yet, as a 
the state as 


of society 


an end and law, too, would cease to exist. 
recent juristic exponent of Marx tells us, 
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an organization of compulsion may go on long aftet 


law has disappeared. There is to be no law. But there 
will be one rule of law, namely, that there are no laws 
but only administrative orders for the particular case 
We 
lutism contended for and operating under out 
America today, and its attitude and the attitude of its 


advocates toward courts and law and individual rights 


may see this conception of administrative abso 


eyes in 


are exactly those of James II toward Magna Carta and 
the Petition of Right and the supremacy of law and the 
the law of the land by the 


courts 


maintenance of 
Abs ylutism versus Liberty, P) If ri Rights 


Absolutisms have always borne hard on liberty and 
' both 


property and ights, which are the guarantees ol 
| 
nts 


As we have seen in the history of th rig 
it has borne on property quite as much as on liberty, 
so that the two came to be associated even to the point 
of identification. The administrative absolutism in 
America today bears equally hard on each. True it 
does so in the name of the general welfare. But so did 
Louis XIV, imposing peas 
antry in order to feed the refractory population of his 
his 


cruel exactions upon the 
capital, justify himself as a benevolent father ot 
people providing for their welfare. The absolute ruler 


always takes the general welfare for something given. 


And this idea that the common good 1s somehow 
assured by subjecting all individual property and 


| j 


activity and enterprise to the uncheck so-called dis 


cretion of ex officio experts is enterta ned and advo 


cated today by self-styled realists who, in their 
upon law judicially administered, deny that there is 
anything given as an assured basis of juristic thought. 
Their dogmatic general skepticism embraces a dogmatic 
acceptance of the idea of the general welfare as a max 
imum satisfaction of material wants, as absolutely as 
the last century identified it with a maximum OI free 
individual self-assertion. 

Duguit tells us that there are no such things as 


attacks 


rights. There are only social functions Kelsen, too, 
rejects rights. What we call rights are « nly inferences 
from threats issued by politically organized society that 
the force of the political organization will be exerted 
in a certain way if certain things are done or certain 


the 


interests 


Lundstedt tells us that 
rights to cure 
ith what 1s just It 
alter 
as with 


other things are not done. 
law not confer legal 
which it recognizes and identifies w 


and rights are deduced theref 


does 
makes threats, rom 
the event. Thus everything runs back to power, 
Duguit it runs back to a holding ot ¢ ich of u 

place in society as an economic machine. All this 1s 
a negation of liberty. “Liberty,” 
function.” He adds: “Today each person 
as shaving a social function to fulfil and 
under a social duty to develop to the greatest possible 
extent his physical, intellectual and moral personality 
in order to perform his function most effectively , 
the social function of each of us was something deter 
mined at birth or objectively 

majority by an all wise impartially acting 


Says 
is considered 


theref« re 1s 


ascertained for us at 


sovernmental 


agency, one could say much for this view. But what 
Englishmen from the twelfth to the s venteenth cen 


turv and Americans from the seventeenth century to 
the last generation objected to and sought 

against by bills of rights is the assumption of such 
an rulers and 


to guard 


omnicompetence and omniscience in hum 
subjection of the individual man to their 
tions except as those determinations are made within 
lega! limits judicially ascertained ar d enforced on the 


determina 
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basis of predetermined principles developed by a re- 
ceived legal technique. 

Note how property is tied up with liberty in this 
theory of state enforcement of social functions. Accord- 
ing to thé civilians, property involves six rights: a jus 
possidendi or right of possessing, a right in the strict 
sense; a jus prohibendi or right of excluding others, 
also a right in the strict sense; a jus disponendi or 
right of disposition, what we should now call a legal 
power ; a jus utendi or right of using, what we should 
now call a liberty; a jus fruendi or right of enjoying 
the fruits and profits; and a jus abutendi or right of 
destroying or injuring if one likes—the two last also 
what today we should call liberties. Thus at least half 
of the content of a right of property is liberty—freedom 
of applying as one likes, free of legal restraint. But, 
says Duguit, “property is not a right; it is a social 
function. The owner, that is to say the possessor of 
wealth, by the fact of his possession, has a social func- 
tion to perform.” If he does not perform it, the state 
is to intervene and compel him to employ it “according 
to its nature.” 


International 7 hreats to Rights 


What such ideas may mean in action is well illus- 
trated in international relations. A small state, in the 
judgment of a powerful neighbor, is not performing 
its social function in its domain. In the absence of a 
supernational state, the powerful neighbor steps in to 
compel employment of the domain “according to its 
nature.” Such things have been happening. Where 
rights are not recognized they are likely to continue 
to happen. 

Certainly no one claims that the rights and powers 
and liberties involved in ownership should be unlimited. 
They have always been delimited by law and the num- 
ber and extent of the limitations has been growing and 
doubtless ought to go on growing in the development 
of an urban, industrial society. The right of exclusion 
has long been limited by certain emergency privileges 
and by what are called public rights of boating, floating 
logs, fishing, and today aerial navigation. The power 
of disposing is often limited, as by homestead laws, 
laws against mortgaging household furniture or assign- 
ing wages without the consent of the wife, and restric- 
tions on testamentary disposition without providing for 
the natural objects of one’s bounty. The liberty of 
using is continually restricted today in many different 
connections. At first, there was a tendency to hold 
that it could only be restricted in order to maintain 
the public health or safety or morals. Today, conserva- 
tion of natural resources, maintaining aesthetic sur- 
roundings, securing neighbors against spite are recog- 
nized, if not everywhere, yet all but universally. Zoning 
laws, billboard laws, housing laws, laws as to waste 
of oil and gas, rules as to taking of percolating water 
or even as to the conservation of surface water are 
everyday illustrations. This has been carried so far 
as to prevent an owner from cutting down a clump of 
trees on his land where they were part of an excep- 
tionally beautiful view in the neighborhood of a capital 
city. The laws as to taking out oil and gas and as to 
taking percolating water belong rather to a category 
of restrictions on the liberty of enjoying, to which we 
may now add limitations on the raising of agricultural 
produce. As to the liberty of abusing, both courts and 
legislators took this in hand long ago. The Roman 
law early forbade cruel treatment of slaves. The law 
has long forbidden cruelty to domestic animals. Statutes 


and judicial decisions have dealt with spite fences and 
malicious diversions of water out of pure spite. While 
English law has not been willing to create a general 
liability for malicious exercise of the jus utendi, yet it 
has become willing to prevent exercise of that liberty 
out of spite to the detriment of a business carried on 
by a neighbor. The newer codes in the civil law world 
and the course of doctrinal writing and judicial deci- 
sion in France have gone far to create liability for 
what is called abusive exercise of rights. 

There can be no quarrel with these developments. 
They set up legal limits to the rights, powers, and 
liberties involved in ownership, to be developed by the 
received legal technique and applied in ordinary legal 
proceedings by the courts, subject to all the checks 
with which judicial action is restrained in the interest 
of individual rights. All this is very different from 
subjecting these powers and liberties to the discretion 
of an administrative official given authority to apply 
an undefined standard with no principles to guide him 
and free or in substance free from judicial review, or 
left free to determine for himself what he conceives 
some not legally formulated policy requires or makes 
expedient for a case in hand. The one is the due 
process of law guaranteed by the constitutions, state 
and federal. The other is the sort of governmental 
action involved in the contests between courts and 
crown which culminated in the bills of rights. 


Public Control Can Destroy Ownership 


It is true that regulation, limitation of the liberties 
involved in ownership, may go so far as to amount to 
taking. What Duguit calls the socialization of property 
may be carried to the point of confiscation or abolition. 
Although doubt has been cast recently on Chief Justice 
Marshall’s proposition that the power to tax is the 
power to destroy, the history of taxation in the hands 
of rulers free from legal restraint bears it out, and, at 
any rate, it has been recognized by high authority that 
regulation may easily run into destruction. “A strong 
public desire to improve the public condition,” said 
Mr. Justice Holmes in Pennsylvania Coal Co. v. 
Mahon, 260 U. S. 393, 415, “is not to warrant achiev- 
ing the desire by a shorter cut than the constitutional 
way of paying for a change.” This observation was 
quoted and approved recently by Judge Lehman in 
Arverne Bay Construction Co. v. Thatcher, 278 N. Y. 
222, 231. These cases remind us of the pressure which 
legislation and administration constantly exert to carry 
regulation beyond the confines of regulation, and the 
consequent need of both the guarantee of due process 
and the guarantee against taking for public use without 
due compensation if individual rights of property are 
not to be destroyed. In other words, undefined ideas 
of public policy and legally unfettered discretion are 
perennial threats to property, and hence public policy 
and discretion have been two things on which property 
lawyers have always looked with suspicion. 

“Discretion” ; Public Policy An Unruly Horse 

Discretion is used in two senses. In the sense 
which it commonly bears in the law it is a power of 
determination of questions to which no rule of law is 
applicable, which is left to the personal judgment of 
the tribunal, to be exercised according to settled prin 
ciples. This is judicial discretion and is always review- 
able to the extent of ascertaining that a real judgment 
has been exercised according to the governing prin- 
ciples and not arbitrary will or caprice. This has long 
been established in equity and has been reaffirmed 
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recently in a considered opinion in the Probate and 
Divorce Division in England In another sense it 
means a power of determination left wholly to the 
judge or official with no principles to guide its exercise 
and no review unless for fraud 
discretion Selden had in mind when he compared the 
Chancellor’s conscience as a measure to the length of 
the Chancellor’s foot. It is the sort which Lord Cam 
den called “the law of tyrants.’ He added: “It is 
always unknown. It is different in different men. It 
is casual and depends upon constitution, temper and 


Chis was the sort of 


passion.”” The law has always sought to restrain this 


sort of discretion by subjecting it to judicial review to 


f adjusting human 


prevent abuse. When any agency 
relations or regulating human conduct seeks to be given 
a discretion freed from judicial scrutiny, we may well 
suspect it seeks a discretion of the second type. 

ne can understand why Lord Camden’s saying 
was preserved for us by a writer on the law of real 
property. 

English judges have consistently been very cau 
tious about making use of new ideas of public policy 
In the great case of Egerton v. Brownlow, in which all 
the judges and law lords discussed the matter elab 
orately, public policy was said be an unruly horse, 
and in more recent cases, right down to the current 
year, Inglish courts have refused to extend limitation 
of legal rights by public policy beyond cases well settled 
through judicial experience or declared by legislation 
To turn determination of questions involving limita 
tion of rights or regulation of their exercise over to 
administrative agencies to be made on legally undefined 
ideas of public policy, free from the checks involved 
the judicial process, runs counter to the whole course 
of legal development in the English-speaking world 
Yet it is much urged in political and juristic thinking 
of today. 

As yet the ideas of disappearance of law and 
administrative absolutism have not much affected the 
law of property as administered in the courts. The 
law of property is chiefly in the form of rules. There 
are principles and conceptions. But standards, which 
involve a large measure of discretion, belong to another 
field of the law. Perhaps for that reason administrative 
regulation of the liber ies involved in ownership is 
likely to be advocated in carrying out schemes of mak 
ing over the social order. The common law doctrine 
of supremacy of the law, which thinks of public law 
as a branch of the law of persons, which treats public 
officer and private individual as equal before the law, 
each held by the ordinary courts in ordinary legal pro 
ceedings, according to the ordinary law of the lend. to 


keep within the bounds of the law and of reason in 


what he does that affects the interest of others, is the 
basic guarantee of liberty and property. 

In the juristic thought of today it is threatened 
by the coming in of a radically different idea of public 


law from the books of Continental Europe. 


Administrative Control is Not Lax 


An English writer tells us that public law is gradu 


ally eating up private law. Housing and planning legisla 
tion, he says, “takes the law of property under publi 
control.” By this he does not mean, of course, that 
control through the courts is not public control. He 
means administrative control, outside of the limitations 
of the law of the land, as contri isted with judicial con 
trol. For in recent juristic thinking on the Continent 
we are taught that aublic. law is in necessary opposi 


tion to and has primacy over ions law; that public 


law is a subordinating law, putting a higher value on 
the official and on what he does than on the individual 
and his interests, whereas private law is a co-ordinating 
law, treating all as equal before it and so putting no 
higher value on official acts. In this way of thinking, 
whatever is done officially is law. Hence whatever is 
done administratively has a superior value as law in 
and of itself. Likewise as administrative action, called 
law, is a subordinating law, it puts a higher value on 
some groups and classes and their claims than on others 
tf its own. It 


according, so we are told, to measur 
is this sort of public law which James I sought to 
establish in his colloquy with the judges of England 


A public law of this sort is understandable if we 
accept the doctrine of a necessary class war of which 
law is an inevitable product—a product that will cease 
to be in the propertyless society in whk there will be 


no more classes. But it is curious t 
one breath argue for a sovereign principle of social 
interdependence should in the next breath argue for 
class war and a law avowedly administered and to be 


1 4 1 


administered in the interest of the 


s 


class. 
Justice and Security May I t Togethe 


In the past juristic thinking has been grounded on 
philosophy which has furnished both a directing o1 
creative and a stabilizing and organizing method. Today 
the fashionable behind the 
juristic thinking are give-it-up philosophies 
claim the possibility of directing or creating or stabil 
izing. They are velasiviet or phenomenalist or realist 
or all three. To the relativist there is an irreducible 
contradiction between justice, the ideal relation between 
men, and security. When we seek through law to 


philosophies fashionable 


vhich dis 





achieve the one we lose the other. Value judgments 
are purely personal and subjective. None of them can 
be proved except in the system of the particular thinker 

and his system can not be proved even to himself. 
Hence every one is entitled to his own and no one can 
say his is better than another’s. To the phenomenalist 
phenomena must be accepted as the facts we are to 
accept and not vainly criticise The items of behavior 
of officials are behavior phenomena justified by their 


own phenomenality. To the realist the significant thing 


is power—the power of officials to make and execute. 
threats to employ the force of politically organized 
society It is illusion and superstition to believe we 
can restrain exercise of that power Exercise of it 


will be governed, in spite of formulas and so called 
principles, by the self interest of the dominant class. 
of which judges and administrative officials are but 


sychological realism, 


mouthpieces. Or, if we look at ps 
we learn that it is psychologically possible for a 
human being to exercise a power of determination 


What he decides is the 
result of his individual temperament and prejudices and 
environment 


objectively ane impartially 


Liberty, Property, and Law Are Products of Civiliza 
tion, and All Three Will Endur: 

In contrast, the philosophy of the formative era 
of American institutions was creative. Men believed 
they could do great things and so they were able to 
do them. They believed that a people politically orga 
nized as a democracy could bind itself to respect life, 
liberty, and property and could covenant that those 
who wielded its power for the time being should do 
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PUBLIC OPINION AND THE PROFESSIONS’ 


By ArtHuR T. VANDERBILT 


evening for three reasons: first, because your guest 

of honor, Dr. Rock Sleyster, has been a pioneer in 
the practice of psychiatry and is recognized as such 
throughout the country; secondly, because Wisconsin 
(if I may judge from my experience with your lawyers 
and your judges, for there is no court in any state in the 
Union that is more illustrious than your Supreme 
Court) typifies an open-minded, impartial approach to 
the problems of the day; and, finally, because the bench 
and bar of this country owe much to the medical pro- 
fession by way of inspiration in their efforts to improve 
the administration of justice in the United States. 
I have often thought as I have worked over these 
problems what it would mean to the country at large 
if our professional men, particularly those in medicine 
and the law, in journalism and in teaching, were so 
organized as to give the nation the benefit of their 
combined experience. In their respective communities, 
the physicians and the lawyers, the journalists and the 
teachers have had a predominant part in molding pop- 
ular opinion. Their views have been sought because 
by and large they have been disinterested. In the 
national field, however, and to a somewhat less degree 
in the sphere of the several states, their influence has 
not been so potent because of defects in training or 
inability to work in cooperation with their fellows, 
though of all these groups the medical profession has 
made the most progress. 

You have met here tonight, and appropriately so, 
to do honor to your fellow citizen, the President of the 
American Medical Association. It is fitting that you 
should do this, for there is no greater honor that can 
come to any man than to be called to the leadership of 
his profession. But if I read aright the mind and 
character of your distinguished President, he is not 
thinking in terms of honor or of power, but rather he 
is filled with a sense of his high responsibility, of 


| WELCOME this opportunity to address you this 


*Address delivered at the annual dinner of the State 
Medical Society of Wisconsin, Milwaukee, September 14, 1939, 
to honor the president of the American Medical Association, 
Dr. Rock Sleyster. Reprinted from November, 1939, issue of 
The Wisconsin Medical Journal 


obligations to be fulfilled, of opportunities to be met. 
He comes to office at a time when your profession has 
been subjected to official attack and when issues which 
have been publicly agitated for years are therefore 
being drawn to a head. 

Let us briefly look at the national scene in medicine 
through his eyes. He can say with assurance that the 
past at least is secure. As this country has developed 
over the last three centuries from a sparsely inhabited 
strip along the Atlantic seaboard to a teeming nation 
of one hundred and twenty million souls spread across 
a vast continent, the physician—first on horseback, then 
with his horse and buggy, more recently with 
his automobile, and now occasionally, in emergencies, 
with his airplane—has placed his skill and his devotion 
to duty at the service of his community. It is not 
necessary for me to indulge in any panegyric on the 
American physician. Suffice it to say that our nation 
and our time have been better served by its physicians 
than has any other nation or any other time. The 
honor and the respect and the affection which has been 
traditionally accorded to the physician in his community 
is the best proof that one could want of the realization 
by those he has served of his usefulness and of his 
devotion to the needs of mankind. 


An Inspiring Record 


But more inspiring even than the influence of the 
practitioner in his community is the record in the field 
of medical discovery and scientific research. There is 
no book on the history of the world so fascinating as 
the story of the development on this continent of the 
world’s greatest experiment in democracy and human 
liberty, and in that book there is no chapter so full of 
romance, of courage, and of far-reaching victory for 
humanity as the history of medicine in America. The 
use of anaesthesia is so taken for granted by all of us 
that it is difficult for us to comprehend the suffering 
which has been obviated since the discovery in this 
country in 1846 of its use for surgical purposes. From 
then on not only had surgery new possibilities, but the 
entire field of experimental research was uncovered. 
The long history of the conquest of one disease after 


so reasonably under God and the law. That idea, on 
which our polity was founded, is under attack from 
many sides. Some say it is psychologically impossible. 
Some say it is logically impossible since the very idea 
of government negates it. Some say it is a mere 
product of a class organized society and must disap- 
pear. Some say it never was more than a pious illusion 
that law never was more, and in its nature is nothing 
more, than whatever is done officially. Some revert to 
the ancient deification of rulers and, putting their faith 
in the divine right of the majority for the time being, 
consider any legal limitation of majority action, in 
the language of the Year Books, impertinent to be 
observed. For the moment, then, indeed since the 
world war, we are living under a gospel of power. Law 
is whatever can get by. 
But the whole history of civilization refutes this 
philosophy of give up. At least half of civilization, 
and the half without which the other half could not 








have been achieved, is the conquest of internal or 
human nature, the subjection of internal nature to the 
exigencies of social life. If in the course of this con- 
quest men have developed or set up political power 
and agencies of exercising it, they have also developed 
or set up legal institutions for making the exercise of 
that power uniform and systematic and predictable. 
Liberty and property, so the most advanced of recent 
realists tell us, are products of law which is a product 
of class domination. I submit that liberty, property, 
and law are products of civilization and that it has 
proved possible to hold down by law all domination. 
sacerdotal, military, political, or economic, by legal 
institutions. The English-speaking peoples have stood 
with the Romans as the builders of law for the world. 
The Romans gave us administrative organization and 
method. The English gave us judicial organization 
and method. With these two in balance liberty and 
property are secure. 
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another—cholera, bubonic plague, typhoid fever, hook 
worm, and malaria—has no story more dazzling with 
high courage and scientific intelligence than that of Dr. 
Walter Reed and his human guinea pigs who discov 
ered the cause of yellow fever, Their high courage and 
scientific intelligence vanquished a perennial threat to 
the health of all mankind. Diphtheria and the diseases 
of children generally have yielded to scientific assault, 
with the result that infant mortality is now in many 
communities one-fifth of what it was at the turn of 
the century. Although much remains to be done and 
although the millennium from the standpoint of publi 
health has not yet been attained, here surely is a record 
of which any profession or any nation may be proud 
Here are men in our day who have caught the vision 
and have lived the life of which Kipling so nobly sang 


“And only the Master shall praise us, and 
only the Master shall blame; 
And no one shall work for money, 
and no one shall work for fame; 
$ut each for the joy of the working, 
and each, in his separate star, 
Shall draw the Thing as he sees It 
for the God of Things as They Are!” 
The discoveries in medicine, which are legion in 
number, would be of no avail without practitioners, 
trained and skilled in applying them to human needs. 
As a result of the survey made by Dr. Simon Flexner 
and the work of the American Medical Association, 
the number of medical schools has decreased from 160 
in 1904 to 77, I believe, at the present time. As the 
inferior medical schools have been weeded out, the 
standards of medical practice have been raised. Now 
there are but three states that do not require at least 
two years of pre-medical work in college, and there 
are over forty states that require graduation from an 
approved medical school. For this result, of which 
every man, woman and child in the United States is 
the beneficiary, full credit must be given to the Amer 
ican Medical Association. I blush to tell you that 
during this same period of thirty-five years the number 
of law schools has increased from 102 to 180, and the 
increase in the number of law schools has been accom 
panied by no corresponding general increase in stand- 
ards for admission to the bar, despite the tremendous 
growth in the field of the law. Legislators who can 
see the necessity of competent medical service shrink 
from according the privilege of the same sort of com- 
petent legal advice to their constituents in the fancied 
interest of some mute, inglorious Lincoln. Alwavs 
when the bar desires to move forward it is this imag- 
inary Lincoln who must be met and vanquished. As a 
matter of plain historical fact, Lincoln, when he was 
admitted to the bar, had a better general education 
than most of the bright young men who are graduating 
from our best law schools these days. He could think: 
he could express himself on paper and in public debate : 
he understood men; and he knew much of the world’s 
best literature. My respect for Lincoln the lawver, as 
well as Lincoln the statesman, prompts me to do my 
bit here to dispel the myth of Lincoln the ignorant. 
The medical profession, fortunately, has not had to 
cope with modern mythology in its effort to give the 
public the quality of medical service to which it is 
entitled and to extend medical education to the new 
and useful fields of public health and psychiatry 
The Consequences 
Now, what are the results of all these things? In 
the first place, according to an account in the New 
York Times of last Sunday, the statisticians of the 
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Metropolitan Life Insurance Company report that the 
expectation of life in the United States today is twelve 
years greater than it was at the turn of the century, 
and this despite the World War, the devastating out 
break of influenza twenty years ago, and the greatest 
economic depression this country has ever experienced 
In 1901 the expectation of life at birth in this country 
was 49.24 years. By 1937 it had advanced to 61.48 

Considering only the white population, the 
statisticians point out that according to the mortality 
rate prevailing in 1901 almost half of the male babies 
born in that year would have died before reaching the 
age of 57, but in 1937, because of cha if health con 
ditions, the age would be advanced to or a gain 
of ten years. The corresponding ages for girl babies 
are 61 years and 72 years. In short, every citizen owes 
at least one-fifth of his years of expectancy of life to 
the advances of medical science in the last half century, 
not to mention a much more comfortable living 
throughout his whole span of life. Here is a record 
that one would think would have endeared the medical 
profession to every sane person. And yet we find 
instead of gratitude a vociferous, but fortunately not 
general, clamor of dissatisfaction voicing a demand for 
the best of medical services for all at little or, according 
to some, at no cost whatsoever. 

Coupled with this agitation, which affects the 
medical profession directly and which has been, nat 
urally enough, receiving its attention the country over, 
are two other consequences of deepest significance in 
our social economy. The increase in life expectancy 
has not only vastly augmented the number of older 
people in the community, many of whom must be taken 
care of, but it has also, to a considerable degree, been 
responsible for the present unemployment throughout 
the nation. If the rules of the game of 1901 were in 
force today, there would be eliminated from the Amer 
ican scene the millions who are causing the unemploy 


years. 





ment problem in America, though I doubt if even the 
severest critics of the medical profession would hold 
it personally responsible for this unanticipated result 
There is a second fundamental problem affecting our 
national economy in which the physicians of the country 
have played an important part. The economists tell 
us that our American civilization has been built up for 
at least a century and a half on the premise of a con 
stantly increasing population. Now, due to the wide 
spread practice of birth control and the substantial 
cessation of immigration, the statisticians tell us we are 
facing a static, if not a declining, population, a condi 
tion which the economists assert calls for an entirely 
different social and business organization than existed 
in the period of increasing population. A growing boy 
requires a different diet and regimen than either a man 
in full strength or in withering old age. Here are 
problems the social implications of which may well 
engage our attention. 
Present Discontent 

Let us consider the alleged causes of the present 
discontent with the medical profession. First of all, it 
is said that the rich only can command the services 
of the best practitioners. I] 


Next, it is alleged that the 
average doctor neglects his medical education after he 
leaves school and that therefore a majority of the pro 
fession are not abreast of the times. Again, it is 
asserted that professional etiquette stands in the wav 
of a patient’s rights, both with respect to hospitals and 
other branches of medical service. Finally. it is charged 
that the average practitioner and the organized pro- 
fession alike lack the social point of view in dealing 
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abortion, birth control, 
The remedy, of course, is “there 


hese critics would 


ropiems as 


and that law, t 
he entire control of medicine by 


ng a general denial to the indict 
perfection for a profession made up, 

beings, without pleading in con 
nce the twelve years of added life 
ly greater comfort that have been 
e citizen as a result of medical 
ialf century, without claiming 
endous amount of charity work done 
oth among his own patients and in 


let us endeavor to diagnose our 
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, it is to be noted that the dis 
ted to the medical profession alone 
rofessions and to all institutions, It 


Imagine a nation with only 6% 
7% of its population, owning 
s, using 48% of its coffee, 56% of 
60% of its telephone and telegraph 
0% of its oil, 72% of its silk, using 


rs, having one-half of its monetary 


ns in gold, and two-thirds of its 
and yet, due to obvious maladjust 
ind nat uarters bitter. Dis- 


s, we have in turn become the cause 
elsewhere. Not so long ago the 
dor ascribed the growth of fascism 


bitterness engendered 


hat American labor had twenty times 


rilian labe Discontented ourselves, 


tions the most envied 
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ck than the World War and 
he last analysis it has come 
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ARTHUR T. VANDERBILT 


Former President of the American Bar Association 


“Things are in the saddle 

\nd ride mankind.” 
In some countries, the earlier aspects of freedom, 
attained by much toil and bloodshed, are being sacri 
ficed in the struggle for economic freedom, a struggle 
which thus far has yielded anything but the desired re 
sult. In the struggle for things, greed and lust tor 
power have bred intolerance, and intolerance is forever 
incompatible with freedom. On at least four continents 
the forces of ignorance, tyranny, and oppression stand 
arrayed against the powers of reason, of law and of hu 
man liberty, in preparation perhaps for the ultimate 
titanic conflict to decide the type of civilization, if any, 
that will survive. In bewilderment, the entire world 
seems to be dividing into two classes, one believing 
vainly that whatever is, is right, the other believing 
equally vainly that whatever is, is wrong. Strangely 
enough, most of these beliefs center around things. The 
high domain of the intellect, of the conscience, of man’s 
relation to his fellows and to his community are either 
taken for granted or treated with scorn. Reason and 
common sense, as well as the life of the spirit, are in 
danger of being crushed between the upper and nether 
millstones of the forces of materialistic conservatism 
and of materialistic radicalism. 
Present Needs 

Is it not obvious that what is most needed today 
in this enormously rich but very discontented country 
of ours is a clearer perspective on life as a whole? True, 
there are doubtless many things that need correction, in 
medicine and everywhere else. Manifestly, the millen 
nium cannot be reached overnight. Perfection is not 
to be attained by legislative fiat. What is needed now, 
above all things, is unselfish, enlightened civic leader 
ship. Here is where, I submit, our professional men 
our doctors and our lawyers, our journalists and our 
teachers—have a duty to perform that they cannot dele 

























































































1002 \MERICAN BAR ASSOCIATION JOURNAL 






gate to anyone els They, above all others, ar 
our situation and to 


equipped to see the necessities 
suggest appropriate remedies. And as we cast our 
eyes today toward Europe can there be any doubt that 
our greatest duty is the preservation of our ancient 


? 


liberties | 
“For what avail the plough or sail, 
Or land or life, if freedom fail ?”’ 
You mav ask what all this has to do with meeting 
gubversive attacks on modern medicine | give you 


my answer without hesitation. The physician, like the 
lawver, must be a citizen first or he will eventually find 
that he is not a physician at all. If you doubt this, | 
ask you to look at the plight of professional men in the 
totalitarian states of Europe Every physician, when 
he takes the Hippocratic oath, every lawyer, when | 
signs the roll of his court on admission to the bar. 
should also be obliged to take an oath like that taken 
by the bovs of Athens on admission to the army 

“We shall never bring disgrace to this, our city, by 
anv act of cowardice, nor ever desert our suffering com 
rades in the ranks. We will fight for the ideals and sacred 
things of the city, both alone and with many We will 
revere and obey the city’s laws and do our best to incite 
a like respect and reverence in those above us who are 
prone to annul or to set them at naught. We will strive 
unceasingly to quicken the public’s sense of civic duty 
Thus, in all these ways, we will transmit this city not onl) 
not less, but greater, better. and more beautiful than it w 


i¢ 


transmitted to us 

Once the disinterestedness, the capacity for leacdet 
ship, and the vision of our prot ssional men have bee 
accepted by their fellowmen, I have little concern as to 
the correct solution of purely professional problems 
They will be solved the country over, as they are being 
solved today in your state and mine, by patiently seek 
ing out what is needed in each community and then de 
vising the best available ways and means of satisfying 
those needs, even though they may involve some depart 
ture from what has heretofore been done. Such meth 
ods cannot fail to carrv their appeal to an intelligent 


public. 
A Word of Caution 

There is one word of caution, however, that must 
be uttered to physicians and lawyers alike ; indeed, to 
all professional men. To be effective, your advice must 
be as disinterested as it is humanly possible for it to be 
Lawyers and judges are all too prone to imagine that 
the courts exist for their benefit. They need to be re 
minded every so often that the courts exist—indeed, 
that the lawyers and the judges exist—primarily for the 
benefit of litigants and the state \ccordingly, it may 
not be amiss to ask physicians to keep constantly in 
mind that thev exist primarily for the benefit of thet 
patients. During the year that I was President of the 
American Bar Association the publications of substan 
tially all of the bar associations and of many of the 
medical associations found their way to my desk, It 
did not take me long to tell in what states progress was 
being made. It was in those states, of course, where 
the public point of view was being emphasized. By that 
I do not mean socialized medicine or the regimentation 
of the bar—far from it—I mean the point of view that 
I have just been emphasizing, that puts service first. 
I am convinced that if this point of view is predominant 
the best interests of the public will be served by volun- 
tary associational methods free from governmental regi- 
mentation. It was only where I saw the suggestions 
and implications of the power of a profession as a 
pressure group that I became apprehensive. The pub- 


lic cannot be expected to understand the technical in 
volvements of professional problems, but it 1s very 
quick to suspect and very eager to leart 

these involvements are in its interest or -professionally 
selfish. Whatever else it may be, a profession cannot 
become a pressure group and remain a profession in 


vhether or not 


the true sense of the term. No, the professional man’s 
interest in public affairs if he 1s to be entitled to full 
hed by its disinterest 


faith and credit must be distinguis 
edness, its devotion to the public point of view. He 


must take the position that Lincoln characteristically 
took when he said: 


‘I do not have to win, but I do have to be right 
[his attitude is not merely idealisti | say to you 
aiter twenty-five vears in the game that it 1s just prac 
tical politic s in the best sense ot the term The man 
who is right can’t be beaten in the long run, but how 


t 
1 
i 


long, how very long, it seems to take the doubting 
[homases among our professional brethren to under 
stand this obvious political truth! 
Cooperation of Best Minds Essentia 

There is another aspect of public relations ,that 
I desire to call to your attention. There are problems 
that cannot be solved by any one man or any one pro 
fession alone. I have referred to the social and eco 


nomic problem of unemployment resulting from the 


salutary increase in human life as a result the medi 
cal progress of the last half century. I have mentioned 
the problem to our national economy res iting in the 
change from an increasing population to a static popula 
tion, with the prospect of a declining population, as a 
result of the practice of birth control and the cessatio1 
of immigration These problems are fundamental 
They are of nation-wide importancs They cannot, | 
submit, be solved either by bureaucratic methods or by 
debate in the halls of Congress There is no limit to 
their variety let me give you on ore example 


There can be no doubt that with th 


requirements ol 
college education, professional school, and interneship 
and clerkship the entrance of our young men into the 
practice of their chosen professions Is DeIng too long 


; 


delayed. They individually, as well as society, are be 


ing deprived of some of their best years On the other 
hand, education for both professions is subject to the 
charge—and I think with a great deal of justice—that 
it is too narrowly technical. We do not seem to be de 
veloping an overabundance of Sir William Oslers or of 
lawyers of the type of Mr. Justice Holmes. [| do not 
see that our students can work much harder than tl 
do in our professional schools I suspect that some of 
the difficulty is in our colleges, but most of it, I have no 
doubt. is in our secondary and primary education. Only 
cooperation of the best minds in all the professions can 
vive us the answer to these intricate problems. I sub 
mit that each profession in a democracy owes it to the 
country to give the best of its leaders to the solution of 
these vital issues. Their task will be no easy one. Each 
of them, to quote Mr. Tustice Holmes, himself the son 
of a great doctor, must 

“learn to lay his course by a star which he has 

never seen,—to dig by the divining rod for springs 

which he may never reach.” 
Holmes then goes on to remark: 

“For I say to you in all sadness of conviction, that 

to think great thoughts you must be heroes as well 

as idealists.” 
Can there be anv doubt today that we stand in need 0 
such heroes and their heroic work? Where can such 
heroism and idealism be found better than among the 


leaders of our professions: 























THE DEATH OF MR. JUSTICE BUTLER 
the ipreme Court of the United States on 
Phursda vember 16, 1939, the Chief Justice said 
“It is my sad duty to announce the passing, early 
this morning, of our brother, Mr. Justice Pierce But- 
ler. After a long and distinguished career at the Min- 


nesota Bar, he was appointed Associate Justice of this 
Court and took his seat in January, 1923. ‘Trained in 


the exacting school of a most active professional prac- 
tice, Pierce Butler brought to this Court not only his 
learning in the law, but a rich store of practical ex- 
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Honorable 
Pierce 
Butler, 
Justice of the 
Supreme 
Court 

of the 

United States 


perience. His fidelity, his courage and forthrightness, 
which were his outstanding characteristics, made him 
a doughty warrior for his convictions, and he served 
the Court with great ability and indefatigable industry 
and an unwavering loyalty to its traditions and to his 
lofty conception of its function in preserving our con- 
stitutional heritage. 

“The funeral services in Washington will be held 
tomorrow morning at 11 o'clock at Saint Matthew’s 
Cathedral, and the Court will attend. A committee of 
the Court composed of Mr. Justice McReynolds, Mr. 
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Justice Stone, and Mr. Justice 


services to be held in St. Paul 

‘As a further token of respect for the memory of 
our brother, the Court mediately upon the conclu 
sion of the hearing the case now on argument, in 


7 
which counsel the Pacific coast are engaged, will 


adjourn until Wednesday, November 


22 next, at noon 

The President of the United States, on being in 
formed of the death of Justice Butler, said 

“IT have known Justice Butler for a great many 

years. I always regarded him as a personal friend 








His undoubtedly great ability, his complete frankness 
in the expression of | and his honest con 
victions commanded my respect and, in common with 
his many friends, I sincerely regret his untimely pass 
ing. 

\ttorney Genet lurp iid 

‘America has lost Justice Butler one who served 
with ability and faithfulne it only his fellow men 
but the democratic system under which he lived. He 
took his stand on the grave ues of our times with a 
rugged integrity and unwavering obedience to his con 
ception of the So doing, he gave strength to 
our process ol choosing the Nation’s course by the 


thoughtful weighing of conflicting views.” 


London Letter 


The War and The Bar 


N England it has be 


en asserted that, except in some 
special branches of law, the Bar is one of the first 
of the professions to feel the ill effects of war, and 


from such effects. This 
particular war seems to ng some support to that 
The Divorce Court is still very busy, in fact 
more so than at the beginning of the past legal year, and 
it is anticipated that there will be a considerable amount 
of in the Prize Court In other directions, 
however, work at th | decreased, although, it 


probably the last to recover 


be le ndi 


assertion. 


business 
Bar | 
must be admitted, not so seriously as was anticipated 
Some of the leading lights have given up practice alto 
gether in order to devote themselves entirely to the 
service of the a very large number of 
juniors have joined one or other of the fighting serv 


las 


nation, while 
ices, 

It 
appearing on the 
in the last war, 


necessary to recall some of the names 
Roll of Honour of the Inns of Court 
to contemplate the tables placed in 
the Temple Church to their to appreciate the 
wonderful response made by Members of the Bar when 
their country needed them a quarter of a century ago. 
Now the new generation of lawyers—together with a 


is only 


and 


memory, 


good sprinkling of the old—has made a similar re 
sponse, and as Omne actum ab tintentione agents est 
judicandum, it is fitting that the Bar should wish to 


help in teaching the aggressor the justice of the old 


maxim sic utere tuo ut alienun yn laedas 

The General Council of the Bar has compiled a 
list of barristers who by reason of their age or disabil 
ity are not likely to become eligible for service with 


the Forces of the Lrown Fre m this list it 1S proposed 
to make Governmental and 
other public authorities for appointments to posts for 


recommendations to the 


which members of the Bar are particularly suitable 
During the last war, many of those who served 


did so at very considerable loss to themselves and, 


upon their return found that the practice which they 
had enjoyed had literally vanished. In order to avoid 
this | hip the General Council of tl 


a repetition of this hardsl e 


Roberts will attend the 
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he Solicitor General, Mr. Robert H iCKSOI said 
“The death of Mr. Justice Butler removes from pub 
lic life one of its most industrious and sturdy and con- 


scientious men. I often, in fact generally, disagreed 
with his social and economic philosophy, but that does 
not prevent recognition of his sincerity, his very strong 
and clear intellect, and his indomitable character. He 
has been a powerful factor in the events of his time 
Learned Hand, senior judge of the United States 
circuit court of appeals for the second lit, said 
“Justice Butler’s long career upon the Supreme 
Court has made us all familiar with his v us per 
sonality His ardent nature, his great industry, | 
untouched honor, and his loyalty to the ideals of h 
early manhood, have for a long time marked him as a 
large figure in the court. He lived to see those ideal 
much modified and more, without abating the depth 
his convictions; and honest men will value him for 
this, even when they do not share his vie ihere } 
in the end more value to society in stout hearted cos 
victions, whatever they may be, than in facile cor 
plaisance to regnant fashions, however admirable in 


themselv cs 


Bar has had the matter under consideration and 
following resolution has been passed h tl 


of preserving as far as possible the practice 
barrister who is unable to attend to it owing to 


in H. M. 


connection 





Forces or other whole time public service 
the 


1 


with 
Bar hereby resolves : 


When Your Brother Lawyer Is At 


the war, General ( 


The ront 


l Vhat every barrister remaining practice 
should make ita point of honour 1) to do what he 
can to ensure that every serving barrister shall get 
back his practice when he is able to resume work at 
the Bar; (b) meanwhile, so far as is reasonably prac- 
ticable, to do any work for any serving barrister which 
is entrusted to him, whether or not he has been in the 
same chambers, or whether he is senior or junior, on 
such terms as to sharing fees as they shall agree, and, 
in default of any agreement, sharing fees equally, othe 


v0 to tl 
> ; ‘ Liat 
I 


which should 
who does the work, 


than the clerk’s fees, 
the barrister applies 
both to King’s Counsel and junior counsel, but so that 
no King’s Counsel may do work for a junior counsel 
nor junior counsel for a King’s Counsel: (c) that 
any barrister doing work for a serving barrister should 


~ 


ne above 


after his signature to pleadings or other cuments add 
the words “for (A. B.) absent on war service,” and 
if holding a brief shall state to the court that he is 


it 4. B.) on war 


barrister shall be entitled 


holding 

2. That a 
send or have sent on his behalf to every 
client a notice with a covering letter in a form which 


in the absence of ( 


serving 


has been approved by the Bar Council and the Law 
Society, indicating (if he is in a position to do so) the 
name or names of any barrister or barristers witl 
whom he has made actual arrangements to cd s work 
when possible 

3. That on his return to practice a serving bat 
rister shall be entitled to notify those who pri to his 


departure, had been his professional clients that he has 
returned to given 


address 


practice ata 
4. That it shall be a point of 
solicitor who has delivered or 1s 


a brief or instructions serving barrister 


honour to inform a 
proposing to deliver 


the 


tor a 
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effect of this resolution, and to invite him in delivering 
or transferring the brief or instructions to add to the 
name of the barrister selected by him (whether or not 
one of those named pursuant to paragraph 2) the 
words “in*the absence of (A. B.) on war service.” 

5. That any barrister to whom a brief or instruc- 
tions may be delivered in circumstances to which the 
foregoing paragraphs apply (even if the name of the 
serving barrister is not endorsed upon them) shall 
make it a point of honour where reasonably practicable 
to accept the papers and to do the work and to account 
to the serving barrister for an agreed proportion of the 
fee when paid, or, in the absence of agreement, for half 
the fee. 


The Courts 

To the great relief of those who remain to carry 
on their practice it has been decided, at all events for 
the time being, not to move the Courts to various places 
in the provinces, as was the former intention. There 
is no doubt that such a move would have created much 
difficulty and not a little hardship. The cost to mem- 
bers of the Bar, solicitors and others of travelling 
backwards and forwards from their homes to the 
Courts, or of setting up another establishment close 
to the Court in which they intended to practice, would 
have been a very great strain upon incomes already 
reduced by shortage of work and very considerable 
increase in taxation 


The Inns of Court 

In spite of the fact that the Inns of Court are 
experiencing a loss of revenue, due to the termination 
of tenancies by some of their members who have en- 
listed in the various services, they are carrying on as 
usual. New students are being admitted, though not 
in such large numbers as is normally the case. The 
libraries are all performing their usual functions, but 
it has been found necessary to shorten the hours of 
opening, to enable those readers who live at a distance 
to reach their homes before the nightly blackout is due 
to commence. It may well be that, when the official 
daylight saving time ends, it will be necessary still 
further to curtail the hours. Dining terms have been 
cancelled until further notice, and the necessary dis- 
pensation from keeping terms by dining in Hall will be 


granted 3ut no student will be eligible for Call to the 
Bar until such time as would normally have been his 
twelfth term. It will be remembered by American 


readers that, in normal times, terms in the Inns of 
Court are kept by dining in Hall on six nights during 
each of twelve terms—a fact which has given rise to 
the assertion that in England it is necessary to eat one’s 
way to the Bar, and that success depends as much upon 
a good digestion as upon mental ability. Lunches are 
still served and, although there may not be quite such 
a wide variety of dishes from which to choose, there is 
certainly no diminution in the quality or quantity pro- 
vided. In two of the Inns it has been decided that no 
further awards of prizes or scholarships usually offered 
by them will be made at present, and it is believed that 
the other two Inns will make a similar decision. 


Protection of Records, Stained Glass 


Windows, Etc. 


All precautions have been taken to protect the 
property of the Inns and the lives of their members and 
residents. Records and other valuable manuscripts 


which cannot be replaced have been taken to places of 
safety. The priceless stained glass in the windows of 
the famous Middle Temple Hall has been removed and 
safely stored, and the pictures, including the well 
known one of Charles I, have been similarly dealt with. 
All of the Inns have provided shelters for use in case 
of air raids, and the more vulnerable places have been 
strengthened and further protected by sandbags. In 
Fountain Court an improvised barricade has been 
placed around the fountain so that pedestrians will not 
fall into it in the darkness. Trees, lampposts, corners 
of buildings, staircases, and edges of pavements have 
been whitened to assist residents and others in finding 
their way about. The darkness of the Temple on a 
starless night must be experienced to be believed. 


Legal Education 


Bar examinations are being held as usual and lec- 
tures are to be continued, but the programme of lec- 
tures has been modified slightly to meet war conditions. 
At the same time every endeavour will be made to 
cover the scope of the Bar examinations. The Law 
Society, which exercises control over the other branch 
of the legal profession, is also continuing to hold ex- 
aminations, but the Law School was not re-opened after 
the Long vacation. 


Emergency Legislation 

“Ignorance of the law, which everyone is supposed 
to know, does not afford an excuse,” but one wonders 
if even those who are responsible for administering it 
have been able to satisfy themselves that their knowl- 
edge of the Emergency Legislation which has been 
passed since the beginning of the war is complete. At 
the time of writing (fifty-one days after war com- 
menced) no fewer than fifty war measures have found 
a place on the statute book—most of them during the 
first fortnight. There are, in addition, well over three 
hundred Orders and Regulations which have been made 
under their provisions. This represents probably the 
greatest legislative effort ever made in this country. 
The last war had been in progress for two years before 
a similar stage had been reached. 


Lord Chancellor 


One of the most interesting changes in the Govern- 
ment from the legal point of view is the resignation of 
Lord Maugham from the Lord Chancellorship and 
the appointment of Sir Thomas Inskip as his successor. 
Lord Maugham, who was appointed Lord Chancellor 
last year in succession to Lord Hailsham, was called 
to the Bar at Lincoln’s Inn in 1890, and became a 
Sencher in 1915, two years after he had taken silk. He 
was a Judge of the Chancery Division of the High 
Court from 1928-1934; a Lord Justice of Appeal, 1934- 
1935, and a Lord of Appeal in Ordinary, 1935-1938. 
The King has conferred upon him the dignity of a 
Viscountcy. 

Sir Thomas Inskip, who has also been created a 
Viscount and has taken the title of Viscount Caldecote 
of Bristol, was called to the Bar at the Inner Temple 
in 1897, and was made a Bencher of his Inn in 1922, 
when he was appointed Solicitor General. In the last 
war he was attached to the Naval Intelligence Division 
of the Admiralty and later was Head of the Naval Law 
Branch. He was also the Admiralty Representative on 
the War Crimes Committee, 1918-19. He was Attor- 
ney General from 1928-1929 and again from 1932-1936. 


The Temple. S. 
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HENRY P. CHANDLER NAMED DIRECTOR 


OF NEW ADMINISTRATIVE OFFICE 
OF UNITED STATES COURTS 
? 


Chief Justice Hughes announced on Nov. 22 that 
the Supreme Court has appointed Henry P. Chandlet 
of Chicago, to be director of the administrative office 
of the United States courts, under the terms of a re 
cent statute. Mr. Chandler is a member of the Illinois 
bar and of the bar of the Supreme Court. He was 
graduated at Harvard in 1901 with the degree of A.B 
and at the University of Chicago Law School in 1906 
with the degree of J.D. He has practiced law in Chi 
cago since 1906 and for many years has been a member 
of the firm of Tolman and Chandler. Mr. Chandler 
was secretary to the President of the University of 
Chicago from 1904 to 1906 
City Club of Chicago from 1923 to 


He was president of the 
1925, and of the 
Union League Club of Chicago from 1932 to 1933. He 
was president of the Chicago Bar Association, 1938 to 
1939, and chairman of the section of municipal law of 
the American 
He was chairman of the committee on child welfare 
legislation, by appointment of the governor of Illinois, 
which made comprehensive studies and reports from 
1929 to 1933, and from 1934 to 1938 he served as spe 
cial master in chancery in various cases by appointment 
of the United States district court for the northern dis 
trict of Illinois. For many years he has been an out 
standing leader in Chicago civic affairs. 


Sar Association during the same period. 
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HENRY P. CHANDLER 


ASSISTANT DIRECTOR APPOINTED 


The Court has also appointed Elmore Whitehurst 
of Dallas, Texas, as assistant director of the administra 
tive office. He has been a member of the Texas bar 
since 1934. He was admitted to practice before the 


He is 


a member of the Dallas Bar Association and of the 


United States Supreme Court in January, 1938 
Texas State Association. He came to Washington in 
1927 as secretary to Congressman Hatton Sumners, 
and he has been clerk to the house judiciary committee 
since 1932. His father, now deceased, was also a 
lawyer. 

» The assistant director is a young man of 33 years 
He was born Aug. 28, 1906, in Dallas, Texas, where he 
attended school and graduated in 1927 from Southern 
Methodist 
nomics. He 
Washington, D. C. 
housed in the Supreme Court building 


University, with an A.B. degree in eco 


attended law schools in Dallas and in 


The administrative office will be 


Full accounts of the origin and purpose of the 
statute creating this office were published in the Jour 
NAL for September, 1939, pages 737-41, and Novem 
ber, 1939, page 932 


the beneficial effect of the new arrangements for pro 


Great hopes are entertained for 


moting federal justice through the better organization 


and administration of the district courts. 
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THE ACHIEVEMENTS OF THE AMERICAN BAR 
ASSOCIATION: A SIXTY YEAR RECORD* 





By MAx RApDIN 





CHAPTER I\ 
rHE UNIFORM ACTS 


Fifty ¢ Legal Systems 


Y may be recalled that one of the original purposes 
of the organization of the American Bar Associa- 
tion was to obviate the difficulties and confusion caused 
by the widely differing legal systems of the more than 
thirty states. Now that the states are forty-eight and 
not thirty four, now that Federal Cir- 
themselves in a sense the creation of the Amer- 


ntradictor, 


in each of ten 


cuits 
ican Bar Association—a separate law is being devel- 
oped from almost autonomous courts, we should 


expect that the confusion then complained of would be 
many times worse confounded, and that the only im- 
portant branch of the law for practical lawyers would 
be what is aptly enough termed the “Conflict of Laws.” 
More than fifty contradictory legal systems, snarling at 
each other and checking each other, must create, one 
should suppose, a situation in which the wariest could 
not walk without tripping and which the wisest could 
not manage without constant blundering. 

That this is not so, is to a large extent one of the 
achievements of the American Bar Association, the 
organized body of the lawyers of the country. And it 
was accomplished in the face of an opposition based on 
the dislike of codes and against the inertia inevitable 
on the part of practitioners of any art, when thorough- 
going changes are proposed in its operation. 

That the law of America should be codified is an 
ancient demand. The principle of codification—or 
rather of recodification—arose in France among Euro- 
pean countries just about the time of the American and 
the French revolutions, but it was produced not so much 
by the revolutionary impulse as by the work of the two 
centuries before—the seventeenth and eighteenth—the 
centuries of rationalism, of “natural law” and of “en- 
lightenment."" We are prone to forget that the tradi- 
tion of the American Bar both in colonial times and 
in the early nineteenth century regarded “natural law,” 
the law of reason, as an integral part of our jurispru- 
dence and, as lawyers constantly said, one of the 
foundations of their own system. The intricacies, the ir- 
rationalities and even the absurdities of the old feudally- 
minded common law continually aroused efforts to 
reshape the substance as well as the form in some rea- 
sonable way. American courts cited the French jurists, 
Domat and Pothier, whose work had been mainly in 
the direction of recasting the Romanized civil law into 
a new and modern classification and of eliminating ob- 
solete and historically determined material. 

Sut it was, of course, the magnificent French Civil 
Code that more than anything else stirred the imagi- 
nation of American lawyers, especially in view of the 


*The first chapters of Professor Radin’s study of the Asso- 
ciation’s history were published in the November number of the 
JournaL. The series will continue in succeeding numbers. 


close ties that bound us to France and, doubly so, after 
the revulsion created by the excesses of the French 
Revolution had spent itself. In the Jacksonian period, 
the Revolutionary idea became popular once more and 
exclusive reliance on an English system seemed the 
mark of a reactionary. 

Codification Never Popular With Lawyers 

All this lies at the bottom of the movement which 
made codification one of the most discussed matters in 
the American law of the nineteenth century. [It was 
a partially expressed hope in the minds of some of 
those who helped organize the American Bar Associa- 
tion that this national body would be effective in mak- 
ing a national law. However, just at the time that the 
American Bar Association was being established the 
memorable duel was fought between James C. Carter 
and David Dudley Field which resulted in the rejec- 
tion of the Field Civil Code by the legislature of New 
York, although it was later adopted by four western 
states, including California. Codification had been de- 
feated so far as the older jurisdictions were concerned. 

The arguments used against codification in gen- 
eral are in form just as fully available against any sys- 
tematic presentation of the rules of law on any topic. 
While statutes declaratory of the law had not been 
unknown, the orthodox common law doctrine about 
statutes, which derives from Coke, is that they are 
modifications—not to say, impertinent modifications 
of a system that was well enough before. 

A general statute on a special topic of the law, 
rearranging this material, clearing up its obscurities, 
settling its controversies, is, of course, a code, and is 
no less a code because it does not take within its scope 
the whole body of the civil law. Codification being in 
a sense a tabooed expression, another term was re- 
quired, 

That was found in “uniformity.” The same per- 
sons who argued that it was against the genius of the 
common law to rephrase its rules in statutory form, 
were equally emphatic against the confusion and dis- 
turbances caused by the variety of laws in certain fields. 
It was particularly apparent that in commercial law it 
was a serious impediment to business men to find that 
their obligations and rights varied unpredictably as 
soon as they dealt across the state line. 

“Uniformity” and “Clarification” 

There is no doubt that the fact that this same 
step had been taken in England not in the name of uni- 
formity, but of clarification, helped the movement. The 
‘Bills of Exchange Act” had been passed in 1882, and 
an important part of the Law Merchant was, there- 
fore, available in a form that could be adapted or 
adopted in a modified form by other countries where 
the common law prevailed. 

It is clear that merely to accept the English Act 
and to urge its general adoption would not serve at all. 
The discrepancies between general American practices 
—whatever their own divergencies in detail were—and 
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But the English 
doctrines in this field 
\nd it proved 


( onside rable 
] 


ladW 


those of England were 
Act proved that the common 
were capable of successful formulatios 


further that the objections so violently voiced were 
not really against codification, so much as against a 
“code.” <A certain amount of generalization was in 
evitable in law. Too much savored the horrid word 


“theory.” 
It was not until the 1889 that the American 
Sar Association appointed a special Committee on Uni 


veal 


form State Laws—a committee differing in make-up 
and instructions from the early and somewhat tenta 
tive committee which, we may remember, had taken so 


limited a view of its functions and purposes, although 
the formal assignment to it in 1878 was quite specific. 
That Committee, called the “Committee on Com 
mercial Law,” considered not merely the question of 
negotiable instruments, but at the suggestion of C. C 
Bonney, who was particularly active in this subject, the 
entire question of facilitating commercial transactions 
between citizens of different states. The essence of the 
original plan was that Congress pass a model law of 
negotiable paper which would govern all transactions 
involving interstate business. It was hoped that the 
individual states would follow the model thus set up. 
Evidently there was a real danger that the imme 
merely to add a new set 
with all those now exist- 


diate result of this would be 
of rules necessarily at variance 
ing, which would be applied in matters inextricably 
connected with intra-state transactions. There was no 
certainty that the states would follow the lead of Con 
gress. Indeed, experience had indicated the contrary. 

The proposal was made to reach the matter by a 
constitutional amendment which would enable Congress 
to enact a general law of negotiable paper for the 
United States. This fell foul of the strong opposition 
to inroads on state autonomy. In fact, the same ob 
jection, i. e., that these things were state matters, was 
weightily raised against the entire suggestion of uni- 
formity. This objection was made even by men who 
acknowledged the difficulties of the existing system, 
but believed they were the necessary price of a proper 
independence of the states 

Commissioners on Uniform State Laws 

In spite of this, the movement for uniformity made 
rapid headway. In 1889 the Committee on Uniform 
State Laws was established to consider the drafting of 
uniform laws and to attempt in the various states to 
secure their adoption. An enormous impetus was 
given to the movement by the fact that in 1890 the 
Legislature of the State of New York adopted an act 
authorizing the appointment of “commissioners for the 
promotion of uniformity of legislation in the United 
States.” The act was in a real to be credited 
to the American Bar Association, since it was urged 


sense 


in the legislature of New York by members of the 
Association and as a direct recommendation of the 
Association. 

The action of New York was followed in other 


states, and in 1892 nine states sent commissioners to a 
National Conference on uniform legislation to meet 
just before the meeting of the American Bar Associa 
tion at Saratoga. The Conference became a separate 
organization, meeting annually, but at all times closely 
connected with the Association itself. It was not until 
twenty years had elapsed that the Conference was com 
plete. But this result was at last reached in 1912 when 
representatives of every state, as well as of the District 
of Columbia, met to consider the entire problem. 

The first result was the appointing of a committee 
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in 1895 to draft a Negotiable Instrume: I 

was reported to the Conference and adopted in 1896 
It was largely based on the English Bills of Exchang: 
\ct of 1882, which had been drafted by Judge Chal 
mers, but the American draftsman, John J. Crawfor 
of New York, made a number of changes, chiefl 

the arrangement and disposition of the rules, and fur 
ther changes were made by the Commi ners. Nev 
York passed it at once; Connecticut and Virginia al 
most as soon, followed by Massachusetts in 1898 an 
Rhode Island in 1899. By 1908, thirty-two jurisdic 


tions had adopted it, and twenty years late been, 
with slight modifications, passed in ail ites and 
territories, in the District of Columbia and the anal 
Zone. 

The history of the Conference of ( missione! 
of Uniform Laws is a separate thing f1 that of the 
American Bar Association, The vast extent of its op 
erations can be seen from the briefest inspection of th 
program of any annual conference. Its meetings last 
five days. Its deliberations must be app med 
among various committees and sections. Not merely 
commercial law, but the law of property, the law o 


trusts, the law of family relations, is now being s\ 
matically studied with a view to 
drafting of uniform laws which are to be 
the separate legislatures. 


recom me 





But the close cooperation of the two organizations 
is indicated both by the fact that the meetings of the 
two are always held in immediate succession and that 
the Commissioners are for the most part actively con 
cerned in the general work of the Association itself 


The wholly unexpected success of the moverient for 
uniform legislation is one of the major accomplishments 


of the American Bar Association. 
Mu h of Law Now Codit d 
Whether the work of the National Conferenc: 


Commissioners will ultimately 
Code of Civil Law for the entire United States c: 


. 1 
result in a complete 


be determined. It is certain that much of the law—a 
far greater part than was dreamed of 1889 S 
already been practically codified. But remains 
unlikely that a complete formulation will be attempted. 
The American Bar Association as well as its daughtet 
organization retains the common lawyer's resistanc: 
to any attempt to forestall or restrict change by fina 

of rule. 

There are no less than sixty-eight statutes w 
have been accepted by the Uniform Act Commissioners 
Some of the fundamental topics in contract, tort, and 
property are not represented in any of the But the 
total amount of statutory material that will be codified 
if all the proposed laws are passed, is something far 
beyond the most sanguine expectations of 1889. Witl 
a few exceptions the Public Utilities Act, approved in 
1928, the Foreign Corporations Act, appré ved in 1934 
the Criminal Statistics Act, approved in 1937, the Com 


posite Reports as Evidence Act, approved in 1936, the 
Ixxpert Testimony I‘ 


Act, approved in 1937, and the 





amended Trustees Accounting Act, approved in 1937 
all the acts that have had an opportunity of being sul 
mitted, have been enacted by at least one jurisdicti: 


The first of the Uniform Acts, the Negotiable Instru 
ments Act, has been approved in all juris if 
three in number. Eleven additional acts 
approved in twenty or more jurisdictions an 
one more in ten or more jurisdictions. Fron 
point of view, thirty-eight jurisdictions have 
ten or more of these acts. — 

This admirable and desirable 
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ACHIEVEMENTS OF 





laborious and judicious activity. It 
would I comparatively easy to attempt to 


outcome of careful 
have CC! - 

hasten the process and to swell the number of acts 

1. But in the year 1929 a self- 

his respect was adopted by the 

Handbook of the National Conference of 

Statutes, 1936, pp. 394- 


recommendations are the most 


approved and enacted 
denying erdinat it 
Conference 
Commissioners on Uniform 
396.) The fi 
significant. 
“Ever drafted by the Conference should 
he following requirements : 

re should be a plainly obvious reason 

r a uniform act on the subject. 

2. It should be practically certain that the act 
red will be accepted by a substantial 
numb tate legislatures. 

“3. It should deal with a subject as to which 
the lack of uniformity will mislead, prejudice, in- 
conveniet otherwise adversely affect the citi- 


contorm t 
at a 


and dematr 


whet nret 
1iCil =f 
t 


zens of the states in their activities or dealings in 
other states or with citizens of other states. 

“4 Asa rule the Conference should avoid en- 
tirely vel subjects with regard to which neither 
legislative nor administrative experience is avail- 
ible 
Evidently one at least of these four recommenda- 

tions and a c number of the rest—not here 


quoted—are 
But from thet 


1 1 


took their tasks 


pious hopes than substantial guides. 
lay be seen that the Commissioners 
a real sense of responsibility. 


UO ] 


Legislative Draftsmanship 


One of incidents in the multiplication of 
statute law is a renewed insistence on the technique of 
interpreting statutes. This is a matter that has always 
tion of legal theorists and on which 
there is a respectable literature of practical textbooks. 
sut, on the whole, in a system that has constantly de- 
clared that it did not rely on statutes for anything but 


engaged the 








inconsequential matters, we have normally contented 
ourselves with a few inconsistent observations taken 
from the cases that have built on Heydon’s Case, 3 Co. 
Rep. J. 

One of the chief obstacles to any adequate study 


of statutory interpretation is the notorious inexpertness 
drafting. Evidently, if more and 
is to be formulated in statutory form, 
consider our words far more care 
ve been in the habit of doing. 


of our legislat ¢ 
more of our | 
it behooves 

fully than we 


The Conference has had a Committee on Legisla- 
tive Drafting since 1924, but, although this Committee 


has twice reported, it has only begun the serious con- 
difficult problem. Certainly, if in 
uniform legislation, the Conference 


sideration of 
addition to s« 


of Commissioners, the daughter of the American Bar 
\ssociation, sets itself to the task of changing our 
habits of legislative drafting so that the law as stated 
will seem les 1 contorted jumble of words and more 
of a conscientious and meticulous statement of rules 
intended to be clearly understood and readily applied, 


both organizations will have 


rendered an inestimable 
service 
CHAPTER V 
[FORM PROCEDURI 


[ aw’ and Prov edur 


HE general public has never really known what 
lawyers by the distinction between law and 
procedure, or, as it is more pretentiously put, between 
substantive and adjective law. Laymen cannot quite 
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HOMER S. CUMMINGS 


Former Attorney General of the United States 


make out what good it is to have a right if one cannot 
get it, or what the difference is between being thwarted 
by the complete denial of any claim or by finding an 
irremovable obstacle in its path. And what laymen 
above all do not understand is why, if a right exists.and 
is indisputable, it should be necessary to do anything 
more about it than assert it in unmistakable language, 
in order to enjoy everything claimed under it. 

This feud between the public and the professional 
lawyer is too old and too deeply ingrained to be simply 
explained or readily removed. And it is very likely 
that nothing will convince laymen that what lawyers 
call procedure is anything else than an elaborate hocus 
pocus of a ritual which lawyers have created with the 
deliberate purpose of magnifying their own importance 
and of deriving profit from the gullibility of their 
fellow-citizens. 

That there is a grain of truth in this notion cannot 
be denied. And that there are many lawyers who feel 
just this way about procedure and even lawyers who 
delight in the technicalities of procedure and who love 
to outdo each other in applying the tricks and subtleties 
of their craft without regard to justice or morals, is 
probably true enough. But as a matter of fact they 
constitute a real minority of lawyers at the present 
time. 

The difference between the older notions of the 1m- 
portance of procedure and those of the present day 1s 
wide and deep. The effort to clarify and simplify pro 
cedure in all jurisdictions, whether of the common or 
of the civil law, was begun long ago and it has produced 
real results. It is impossible to say that it was initiated 
by lawyers, although Jeremy Bentham, to whom a great 
deal of the active impulse was due, was bred as a solici- 
tor. But it is certainly the lawyers of both England 
and America who have most assiduously labored to 
change procedure from a meaningless mumbo-jumbo of 
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formulas to a definite and in discussion of 
claims and counter claims 


“The Law's Dela As 


There has, however, always been anothet 


elligible 


Grievance 

and. a 
more serious grievance nursed by laymen against the 
law and lawyers, and this is symbolized by the phrase 
“the law’s delay,” which has become classic in Englisl 
by its presence in Hamlet’s soliloquy as one of the most 
typical of life’s miseries and one of the most potent of 
the impulses to suicide. The for the greater 
reaction to delay in the law than to any other 
tension or delay is, of course, due to the strong convic 
tion which every man has that in any controversy his 
claim is the just one and that every moment he is kept 
out of it is a wrong—an irreparable wrong—done to 


reason 


sort ol 


him. Time is really of the essence in all legal questions, 
| 

not merely in those cases in which this maxim is usually 

applied. 


At any rate, the grievance is old and _ bitterly 
resented and the need of speedy justice has always 
been recognized as a primary one. In the case of crim 
inal accusations, it has been made a fundamental part 
of the Federal Bill of Rights as of the Bill of Rights of 
most of the states. But in civil actions it is very nearly 
as important, only it must be remembered that normally 
it seems more important to one of the two parties, the 
plaintiff, than to the other. Still, the end ofa lawsuit 
is a relief to all sides, and the evil effects of delay are 
the subject of many popular stories and the theme of 
plays and novels. The most effective and influential of 
these is probably Dickens’ novel of Bleak House in 
which the case of “Jarndyce and Jarndyce” became the 
permanent symbol of what the delays of justice may do 
to the litigants in any protracted lawsuit 

That complicated difficult technical procedure is 
one of the fruitful sources of the law’s delay goes with 
out saving. If, therefore of the grievances of lay 
men—the technical and complicated procedure 
removed or lessened, the other and stronger grievance 


one 
were 


would also be in the way of removal 

There is another matter involved in procedural 
reform besides the unnecessary difficulty of the proced 
ure itself and besides the attendant on the com 
plication and technicality of procedure. That is the 
uncertainty, which the presence of procedural pitfalls 
creates for the law 

Complete certainty in law is unobtainable 
But that does not make it desirable to increase the 
uncertainty which law necessarily involves. And if 
besides the question of legal rights we also have a ques- 
tion of whether the proper steps have been taken in a 
series of thousands of such steps, we have a situation 
which bedevils an already unsatisfactory situation. 

Procedural Errors Still Disastrous 

A recent article by Wheaton in the 
Cornell Law Quarterly has called attention to the com 
monly forgotten fact that a majority of reversals on 
appeal are still decided on procedural errors. It is true 
that in a certain number of these instances the pro 
cedural error may have been seized upon by the court 
to avoid deciding a difficult substantial question. But 
even if this is true, it merely adds another reason for 
procedural reform, since it is hard to see why appellate 
tribunals should be aided in avoiding their tasks 

A definite step taken when Dean 
Pound of Harvard as early as 1906 in an 
address to the Bar Association called attention to these 
defects in our administration of justice. The investi- 
gation of the matter by committees followed and the 


delay 


quite 


Professor 


forward was 


R« scoe 
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ultimate 


result in method and in accomplishment 

paralleled the extraordinary work initiated by the 
\ssociation in the matter of uniform laws 

The point of attack was first of all the practice o 

the Federal Courts, in which simplification was im 

peratively needed The changes that successivel 


modernized the procedure in these courts need not be 
detailed Ultimately 
were presented to the 


Canon read 


“Canons of Proceds 


‘ } +) 
SSO LTO and rive 


here 
Reform” 
first as follows: 

“A practice act should deal only with the general fe 
tures of procedure and prescribe the general lines to be 


followed, leaving details to be fixed by rules of Court 
which the court may change from time to tim« ictual 
experience of their application an/1 operation dictat 

It is this Canon that may be said to be of cor 
trolling moment. The essence of a good system 
procedure is that, once certain fundamental generalities 


are fixed, details are left with the court Thomas \W 


Shelton of Virginia made the furtherance of this idea 
his especial province and it received strong support 
from ex-President Taft when he became President 

the Association. This was one of the major projects 
of the American Bar Association for many years. The 
initiative finally passed to other, and very competent 
hands, but the Association continued its militant sup 
port. In June, 1934, at the particular instance 
of Attorney-General Homer S. Cummings, an act was 
passed (48 U. S. Stat. at Large, 1-1064) which gav 


the Supreme Court power to prescribe “by general 
rules the forms of process, writs, pleadings and motions 
and the practice and procedure in civil actions at law.” 
These rules were, however, not to abridge, enlarge nor 
modify the substantial rights of any litigant—a proviso 
far more difficult to make effective than its frequent 


use suggests 


Rules of Court Triumph at Last 

The Supreme Court has exercised the powers cot 
ferred by issuing new rules of procedure and in thei 
formulation the American Bar Association may 
claim a considerable share. Perhaps the most import 
ant exercise of the power specifically conceded is the 


well 


assimilation of equity and law procedure with the i1 

portant qualification that the right of trial by jury 
guaranteed by the Seventh Amendment be not in 
fringed. This, together with provisions dealing with 


expediting appeals and simplifying the law of Evidence 
may be said to be the chief characteristics of the new 
rules, as reported by the Supreme Court to Congress 
in accordance with the statute. 

When these rules are in full effect and have 
modified—as they certainly will be—by the experience 
of courts in applying them and of lawyers in attempting 
to follow them, it will not be too much to say that the 
Federal Courts, which have long been the most dreaded 
and difficult jurisdiction to practice in for lawyers who 
think of procedure as a means and not an end, will have 
become something like a model procedural jurisdiction 

And this indicates the next step in the matter of 
procedural reform, a step the Association is in the act 
of taking. The rules of procedure—with particula: 
emphasis on the control of details by the court, and with 
a rationalized and simplified code of 
being presented to the various state juris 
modified form and all the efforts of the 
of the Assoc.:tion itself are being directed to 
tempt to secure the passage of this procedural 
just as was done in the case of uniform laws 

The crowded institutes on the rules held at 
land, Washington, New York, and other centers, 


be enti 


evi le nce are 
lictions in a 
nembers as 
the at 


system 


Cleve 
under 
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\ssociation auspices, demonstrated the deep interest 
of the bar in the working of the new rules and indi- 
cated the solid support and help of the Association in 


this, one of the greatest of the Association’s achieve 
ments. 

Reasona formity of Procedure Is in Sight 

If all, or nearly all, the states have a reasonably 


uniform system of procedure, a fruitful sort of trouble 
and difficulty will be The economic situation 
in the United States is such that almost every transac- 
s likely to involve steps that are taken 
n different states. That every one of these states may 
require for its legal protection a wholly different type 
of procedure, is a serious and sometimes a distinctive 
interference with the right itself. 

And, if procedure were uniform, one of the great 
difficulties in making uniform the preparation for law 
will be removed or be in the way of removal, What 
the differences in the substantive law of the states are 
can be readily enough learned by any trained lawyer. 
What the differences in practice are is generally ac- 
quired only through practical experience. It is this 
latter fact that has been emphasized in the objections 
that have been frequently raised to any attempt to get 
a general basis for the training of the American lawyer. 
Once the objection is met, effective steps in this much 
needed direction may be taken. 

Uniformity of practice was a goal which hardly 


removed 


tion of moment 


seemed feasible a generation ago. The work of the 
Association is an additional testimony to the effective- 
ness of joint effort by persons of a common profession. 

F — . 

CHAPTER VI 

ADMISSION TO THE BAR 
Ouality of Candidates for Admission 

HE American Bar Association, as we have seen, 


set before itself a great, and, one might say, a more 
or less remote objective, as well as small and immediate 
ones. It was quite in keeping with American traditions 
that the practical and immediate was not sacrificed in 
order to save energy for a large and fundamental idea, 
and that the latter was not lost sight of in the effort to 
secure prompt results. 

The establishment of Federal Circuit Courts of 
Appeal was an effort to remedy an existing evil, but it 
was an evil which at a pinch both lawyers and citizens 
might have borne without disaster for an indefinite 
time. But there was an inherent evil in the conditions 
of the practice of the law which tended to vitiate every 
effort at improvement and which ultimately might 
prove the ruin of the profession itself. No profession 
can be better than the quality of the men who compose 
it. And that quality—to adapt the words of a famous 
Parliamentary resolution—had deteriorated, was de- 
teriorating, and obviously needed immediate improve- 
ment 

The announcement that an organization proposes 
to advance its interests is generally taken to mean that 
they mean to advance their economic prosperity. In 
the case of a professional organization, the concrete and 
members are, of course, not 
disregarded, but it is only a facile cynicism that will 
assert that no other interests are concerned. In the 
case of the legal profession, particularly, no reasonable 
person can very well question that it was the public 
interest, far more than the economic advantage of the 
lawyers, which engaged and maintained the Bar Asso- 


economic interests of the 
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ciation in its long and successful struggle to raise the 
quality of membership in the profession of the law. 
There probably never was a time when lawyers 
were popular. They certainly never were in England 
or in the Colonies. The popular dislike of lawyers in 
the early history of the several states has come down 
to us with a wealth of incidents to illustrate it. But 
while lawyers were disliked, they were also respected. 
The one characteristic which laymen ascribed to them, 
even when they spoke most abusively, was their learn- 
ing. Indeed, the legal profession was almost the 
“learned” profession, par excellence. 
Lawyers Once Drawn Only From “Upper Classes” 
This learning, to be sure, did not endear lawyers 
to the public. Education both in England and the 
United States was not wide-spread. It was in nearly 
all countries the prerogative of a small upper stratum. 
But it also constituted one of the elements which gave 
this upper stratum its social and economic dominance. 
As long as lawyers were in the main taken from 
the class in which education was almost a matter of 
course, there might be and there was considerable dis 
cussion about the best technical training of lawyers, but 
there would be little danger of any considerable degra- 
dation either in attainments or in position. In England, 
for example, during the eighteenth and the early nine- 
teenth centuries, the actual training of lawyers was 
thoroughly haphazard and unscientific, but the upper 
reaches of the profession were certainly manned by men 
of ability and learning ; and the general level of the bar 
was high. This would continue to be the case as long 
as lawyers were nearly always taken from the educated 
portion of the community and from no other. 


Bar Thrown Open to All 


In the United States, on the contrary, the demo 
cratic wave of the early nineteenth century was directed 
against every kind of privilege, and the privilege of 
an educated class was included. The movement took 
the form first of making the legal profession the right 
of every citizen and, secondly,—but by no means to the 
same degree—of spreading an elementary education 
which was deemed to be amply sufficient. A learned bar 
seemed to be a mark of caste and an instrument of 
anti-democratic activity. 

If this had meant merely that the lawyers of the 
community suffered a definite lowering of their posi- 
tion, the evil, while real and serious, would have been 
more or less localized. But under the common law sys- 
tem the effects were far-reaching. By a tradition which 
could scarcely be changed and which had been embodied 
in the laws of most of the states, judges were selected 
almost exclusively from lawyers, and judges under 
the common law system could not help making the law, 
even when they vehemently denied that they were doing 
So. 

An ignorant bar, therefore, made an ignorant 
bench, and the decisions of an ignorant bench, even 
when in specific instances justice might well be done, 
were bound to make bad law, because it would be a 
confused and contradictory law. It was, accordingly, 
not merely as a means of raising the quality of legal 
practitioners, but of improving and clarifying the law 
itself, that the Bar Association addressed itself to the 
problem of legal education. 


Beginning of Movement For a Better Trained Bar 


The original instructions to the committee were 
limited and technical. At the very first meeting, that 
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of 1878, the Committee on Legal Education and Admis- 
sions to the Bar was requested to report on some plan 
for regulating admission to the bar, so that practitioners 
in one state might on reasonable conditions be admit- 


ted to practice in another. At the same time, the com- 
mittee was requested to investigate admissions gener- 
ally and consider how the standards in use might be 
made uniform. 

The increase of commerce and the economic im- 
provement of the country created a movement of goods 
and population, and the jealousies of an already estab- 
lished bar put obstacles in the way of lawyers who 
sought newer fields of work. The grievance indicated 
in the first part of the Committee’s instructions, while 
real, was a professional one. But what at first seemed 
merely an incident, was the kernel of the problem. The 
difficulty encountered by lawyers who sought to prac- 
tice in states not their own, could not be intelligently 
considered unless some principles of admission to the 
bar were established. 

What were the principles generally applied in 1878 
in the United States for admission to the bar? The 
answer may be given practically in the words of the 
investigating committee itself. 


Admission to Bar Claimed as a Right 


In all the states, proof of good moral character was 








an essential qualification. In some, this was practically 
the sole qualification. In Indiana, the 
(Art. VII, sec 21) guaranteed to every person who 
was of good moral character, and who was a voter, the 
right to practice law. In all other states, an oral exam 
ination, generally sketchy and casual, was given. Thi 
examiners were usually judges of the Supreme Court 
between terms. Few questions were asked, and the 
reports from Maryland, West Virginia, Illinois, 
\labama, perhaps more candid than the others, indi 


Constitution 


and 


cated that the examination was no more than a 
formality, for only occasionally was an applicant 
rejected. Louisiana, Massachusetts, Nevada, New 


York, New Hampshire, Rhode Island, Texas, Vermont, 
Virginia, West Virginia, Wisconsin and the District 
of Columbia required, in addition, some sort of written 
examination, but these were hardly more thorough or 
better designed actually to test the fitness of the appli 
cant. In but one of these states, New Hampshire, were 
there paid examiners. In Delaware and Pennsylvania 
a preliminary examination in English, Latin, 
Mathematics, etc., was required, and New Hampshire 
and Pennsylvania required that an applicant file a cer 
tificate at the time of commencing his study. A definite 
term of pupilage was required in many states, varying 
from two to four years. (California, Connecticut, Dela 
Illinois, Kansas, Maryland, Nebraska, New 
Hampshire, New Jersey, New York, Ohio, 
Oregon, Pennsylvania, Rhode Island, Vermont, 
District of Columbia, namely.) However, oi 
Delaware, New Jersey, New York, 
Oregon, Rhode Island made a one-year allow 
ance in this matter to college graduates, and 
Vermont, whose period of pupilage five 
years made a two and one-half year allowance. 
In a great number of 
diploma admitted the candidate to the bar with 
out examination ( Alabama, California, Georgia, 
Illinois, Indiana, Iowa, Kentucky, Louisiana, 
Massachusetts, Mississippi, New York, Ore 
gon, Pennsylvania, Tennessee, Virginia, West 
Virginia and Wisconsin); but as a 
thing the curricula of the schools were not suf 
ficiently comprehensive, and in more than one 
instance definite frauds had committed, 
students having been granted diplomas after 
six months’ study. In many states there were 
no law schools at the time. 

Although only the state of Indiana had no 
requirements except that of citizenship, this 
extreme example illustrates with emphasis a 
notion far too current at that time and still not 
wholly eradicated. There was, to be sure, in all 
the states, the requirement of good moral char- 
acter. It is hardly necessary to point out that 
this requirement was in practice even less than 
perfunctory. It meant merely that the appli- 
cant had no serious criminal record. Otherwise 
men who had been guilty of grave moral delin- 
quencies needed merely a few signed recom 
mendations in order to 
demands. 

But Indiana merely put expressly a claim 
that was made directly and indirectly in many 
other places. The right to appear in the courts 
in one’s own behalf was a fundamental right. 
Why was it not equally a fundamental right to 
appear on behalf of someone else? That was 
merely one aspect of it. There was another 
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point of view which was morally far less re- 
spectable. The law was a lucrative profession. 
In the popular mind it was an immensely lucra- 
tive profession. As a means of livelihood, it 
was equated with forms of large business en- 
terprise. Why should anyone be debarred from 
trying his hand at it? Skill was required in 
it, but so was skill required in hundreds of 
other crafts in all of which anyone could pre- 
sent himself for employment and run _ his 
chances of being successful. 

The fact that Indiana was the only state 
in which this attitude received formal expres- 
sion in the state constitution must not, I repeat, 
be taken to prove that it did not exist else- 
where. Any movement which sought to sur- 
round the practice of the law with conditions 
and difficulties had a strong popular opposition 
to overcome. We may note here that Indiana 
has recently repealed the constitutional provi- 
sion in question 

It must be remembered that those who 
demanded complete freedom of admission to 
practice regarded themselves, not as conserva- 
tives, but as progressives. It was well known 
that the English bar, despite the practical 
absence of law schools, was extremely difficult 
to enter, and that at the height of its impor- 
tance the upper rank of the profession, the 
order of serjeants, was arrived at only late in 
life and constituted something of a monopoly. 


Such a situation should not be allowed in a 
democratic community. The Indiana doctrine 


was, therefore, the ideal of many persons, and 

if the few and slight barriers to general admis- 

sion in other states were tolerated, these could 

be regarded as the vestiges of a condition 

largely outworn. The setting up of rigid stand- 

ards which would exclude many applicants was 

not a forward movement in the eyes of many, but a 
retrogression. 


Incompetent Lawyer a Danger to the Public 


Against this, the arguments of common sense and 
public welfare had to be mustered by the Bar Associa- 
tion. The unskilled carpenter, architect, or smith was 
not a public menace. Almost every person employing 
him could quickly and decisively judge of his compe- 
tence. But the incompetent lawyer was a real danger. 
The public had no way of distinguishing competence 
from incompetence here. Even in actual litigation, the 
errors of bad advocates were not at once apparent 
except to their fellow lawyers, and in the far commoner 
cases, in the ordinary matters of legal consultation, the 
mistakes of unskillful lawyers might not appear till 
many years after and would then be irreparable. 

‘The example of the physician ought surely to have 
been conclusive. The obvious danger of quacks and 
the impossibility for the general public of recognizing 
quacks needed no strong argument to prove. Evi- 
dently to commit one’s health and body to the ministra- 
tions of an incompetent physician was absurd, if it could 
be avoided. It was not overwhelmingly difficult to 
show that to run the risk of business ruin by bad legal 
advice or poor legal advocacy was equally absurd. 

There was, to be sure, some support even in popu- 
lar feeling for the movement in favor of higher 
standards. The tradition that the law was a profes- 


1 


sion, one of the higher types of professions, was deeply 
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ingrained, however much it conflicted with the perma 
nent attitude of hostility toward experts and the recent 
notion that freedom to practice law was somehow a 
natural right. Besides, property interests were becom- 
ing larger and more diversified and the influence of 
men of property on legislatures and on the press was 
much greater than that of the masses of men among 
whom the opposition to restriction was strongest. 

We may add that the direct influence of those 
lawyers who were also legislators added less than might 
be expected to the movement. The lawyer-legislator 
was generally a product of the very conditions which 
the Association sought to change. But the chief support 
of the movement to raise the standards of admission 
was not to be found in the fact that American legis- 
latures always contained a large number of lawyers. 

(To be continued) 


“Meantime we may well be grateful both for the 
college of discipline and for the college of freedom. These 
are great words, and each stands for an idea in edu- 
cation which we cannot afford to forget. Perhaps it 
might be well to inscribe over the gate of the college 
of discipline and that of the college of freedom the 
sentence which surmounts the Worcester Courts: ‘In 
Obedience to the Law is Liberty’—in the first case the 
emphasis to be laid on one part of the sentence, and 
in the other case on another part.” —- Henry Smith 
Pritchett. 
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Vember of the Memphis, Tenn B 
The Junior Bar to advance, no party to command, no selfish inter 

HE Junior Bar movement is very close to my ‘©? serve. Well implemented, thoroughly disinterest 

heart. In my judgment it has by its transfusion there is the perfect opportunity for publi rvice 

of young blood into the state and national associa Please do not misunderstand m« 1 do not me 
tions done more to restore their vitality and stimulate that you should wait until the slow end of « 
them than anything that has happened in several dec smiles to begin your work in the American Bar Assi 
ades ciation. Quite the contrary. I am mere lumb 

It was my good luck to be a member of the sub ng the culmination of your work in the A 
committee of three of the Executive Committee of the culmination that will be impossible wit t proper] 
American Bar Association to which was delegated the timed beginning 
duty of conferring with a group of earnest young men Accomplishments 
who desired to form a junior bar conference and re But, with justifiable curiosity, you ask me: Do 
porting our conclusions Fortunately our report was the American Bar Association accomplish anythit 
in favor of the formation of the conferenc« rhe report really worth while With the emp! as fF unde 


y Z > M -Cc ret 1c forn ed . c 
was adopted and the conference formed. That, I think, ment I reply that it does 


re . . av’s rk ‘ave ever done for the — 
was the best day’s work I have ever done for the In amplifying my answer I shall not attempt t 


American Bar Association ' ae , ; RF 
be inclusive. I shall mention only current activitic 
In what I shall say to you I speak as an elder eat as ; : 
, : : , and of them only those of which I have personal know] 
soldier and not a better one. I shall talk with you as ; mang 
: ' ’ edge, and in which to some slight extent I have pa 
succinctly as possible about why as young lawyers you : ; Por : 
.* y ‘ ticipated, and not all of these. 
should join the American Bar Association, participat it | , ' 
J , t has encouraged, given financial aid to, and spon 
in its work and attend the annual meetings 1 oh ° Co 
an sored the work of the COmmiussionefrs on orm otal 
> American Bar Association : 
am : neta : - laws. The work of this body has, to a large extent 
To this subject, tor two reasons | have viven emasculated the arguments of those w vould have 
much thought. The first is my knowledge of, and deep the federal government, by congressional legislatior 
and abiding interest in, the work of the Association. enter the domain that should belong to the states 
The other is because I have a son who is about to The Rules of Civil Procedure for e Dist 
enter upon the practice of the law | have been and (Courts of the United States are the most significant law 
I hope I shall continue to be char of advice to him retorm ot our time. This movement w is mitiated Spot 
However, I did subscribe for the AMERICAN Bar As sored and forwarded by the American Bar Asso 
SOCIATION JOURNAL for him as soon as he entered law _ tion 
school. I shall also venture to advise him to joit One of the finest things the Associati« is hel; 
the American Bar Association as soon as he is eli iccomplish is the raising of the standa of legal « 
gible and to participate in its work and attend its meet cation and admission to the bar. The work 
ings. I should give the same advice to any young law easy. Those of us who witnessed its beginning 
yer and for the reasons I shall briefly state never cease to remember and be grateful for the 
First, I should put the obligation of noblesse valuable help given by Elihu Root and William H 
oblige. Lvery competent lawyer, because of his edu ard Taft loday no law school—no matter how lars 
cation and experience, has an unusual knowledge of attended or how financially successful ontent u 
the theory and practice of government—especially o less it has the imprimatur of the American Bar Ass 
the administration of justice—which entails upon him _ ¢jation [There is a practical reason fi s fooling 
the obligation of contributing his share to the better The time is coming, if indeed it has t already 
ment of conditions In community affairs his best rived, when no young lawyer, unless he be a graduate 
vehicle is the local bar association, in state affairs, th of an approved school, will be able to ter a desit 
state association, and in national affairs the American able office in any city or sizeable town 
gar Association. If he does not find it possible to mak The annual report of the standing committec 
the sacrifice necessary upon the part of the successful the public utility section is an author 
lawyer, if he is actively to participate in public affairs, tive treatise on current public utility law This 
this obligation is accentuated also of the reports of the various committees o 
In one of his brilliant addresses Joseph H. Choate insurance section 
once said that he knew no more pitiable human being The Committee on Jurisprudence and Law R: 
than a lawyer who, when he reached the age of re form, of which I have the honor to be chairman. an 


tirement, had no hobby to ride. Since reading this and which your Mr. Howard Cockrill is the efficient secre 
realizing its truth I have often thought that there is tary, continually keeps its finger upon the pulse of 
no better way for a lawyer who is ready to leave the congressional legislation, advocating those measures 
active practice to devote the garnered and ripened which the Association has sanctioned and opposing 
fruits of his experience to the welfare of his fellow those which it has condemned. ” 

man than through the machinery of the American Bar The fight made by the Association against the bill 
Association. As the sunset nears there is no cause designed to reorganize the Supreme Court of the United 





*An address delivered before the junior section of the Ark- tates 1s a matter of history to ee 


ansas State Bar Association at Little Rock on Nov. 16. 1939 comment 
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Two of ost interesting and colorful activi- 
es of the Ass ition are what I may term extra- 
urricular s the administration of the Ross 
bequest under the terms of which an annual cash 


ward which has ranged from $1,000.00 to $3,000.00 


1 best 


s made legal essay upon some subject 
selected by the Board of Governors 
The other the coveted American Bar Associa- 
tion medal, awarded for conspicuous service to the 
ause oO ( jurisprudence. The jealousy with 
which it is guarded is shown by the fact that there 
1 een only seven awards in the eleven years of its 
existenc it ue 1s attested by the quality of the 


t, Oliver Wendell Holmes, George 
Samuel Williston, John Henry Wig- 


recipients : Elihu k 


W. Wickers! 


more, Herbert Harley, and Edgar Bronson Tolman. 
[ have reserved for last the mention of what I 
msider one of the most important undertakings of the 
\ssociation—the AMERICAN Bar ASSOCIATION JouR- 
NAI In my judgment it is the best balanced and most 


vorthwhile pu tion that comes to the desk of the 
\merican lawyet 


So mucl the work the Association has done 
and is doing. What of the future? In my judgment 
its prospects never so bright. Certainly its rela- 
tions with the Department of Justice, the judiciary com- 


mittees of the use and Senate, and with the Congress 
tself and the public, were The new 
has gained for it not only 
hetic cooperation but the enthusiastic sup- 
ind large local associations. The for- 
or conference has given it an organ- 


never so close. 
constitution ly framed 
the sym 
port ot 
mation of the jut 





ized and militant reserve upon which to draw. “The 
best 1s yet ft ¢ 
ation of National Scope 
ne of the by-products of the American Bar As- 


sociation is tionalism. The official structure makes 


for this. The a member of the Board of Governors 
from eacl circuit. In the House of Delegates 
there is legate from each state, and at least 


each state bar association. The re- 
action of the governing bodies re- 


one member 
sult is that the 


flects the nat il, not the local or the sectional opin- 
ion of representative lawyers. 

Influential also are the peripatetic meetings the 
\ssociation holds in various sections of the country. 
This plan has lisadvantages, but correspondingly it 
has great ad tages. The average traveler, even in 


es only the countryside, the streets of 


] 1- 1 
ns own init 
of hotels, of public buildings, and of 


cities, the 


amusement places. He has little opportunity to go 
into the homes of the people, to sense their feelings 
and know the houghts. Not so with one who at- 
tends the ant meetings of the American Bar Asso- 
ciation. Not are the doors of public and private 


institutions opened to him, but he is received in the 


homes of hosts. When he leaves he is almost as 
familiar with the methods of living and the habits of 
thought of his new found friends as he is with those 


of his neighbors back home. 

Best of all, those with whom he has been thrown 
in contact have been lawyers who, I shall always in- 
sist, are the best informed and most representative 
members of every community. 

Not only has the American Bar Association con- 
tributed to national good will, but it has contributed 
to international good will 
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The English Meeting of 1924 

The London meeting of the Association in 1924 
did much to cement the friendly relations between Brit- 
ain and America 

Those who were fortunate enough to enjoy it will 
never forget the gracious hospitality of our English 
hosts. Long remembered will be the reception in West- 
minster Hall, the banquet given by the Lord Mayor at 
the Guildhall, the dinners at the Inns of Court, the 
presentation of the statue of Blackstone at the Royal 
Courts of Justice and the King’s garden party at Buck 
ingham Palace. Best of all were the smaller affairs, 
such as the teas on the terrace of the House of Com- 
mons, the luncheons at Oxford, and the garden parties 
at the English country places. 

One of these garden parties was given by Lord 
and Lady Astor at Cliveden on the Thames. It ts an 
historic and beautiful place, built by the Duke of Buck- 
ingham in the reign of Charles the Second, with one 
of those velvety English lawns, that slopes from the 
house to the river. 

Most interesting of all was the vibrant and bril- 
liant hostess. Her American friends crowded around 
her and began asking questions about her experiences 
in England. She related them and then said: “I have 
nothing but praise for the English. All they have done, 
so far as I am concerned, has been cricket. This in 
spite of the fact that I am an American and, unlike 
some American women, I can’t be more English than 
the English. I don't know why. Well, I’m a Vit 
ginian. That's all.” 

She was asked about Cliveden, gave some of its 
history, and then added: “During the world war this 


place was a hospital. It was saddening to come down 


here. Constantly on the gun carriages which were 
going by there was a box draped in the Union Jack. 
That was bad enough. But one day I came down 


and a gun carriage came by and the flag was not the 
Union Jack, but the Stars and Stripes. That gave me 
a different feeling. I’m a rebel—an unreconstructed 
rebel—but I’ve a little feeling for the old flag—just a 
little.” 

“T had them take that boy down by the edge of 
the river, and put him to rest under the lawn. After 
the war his mother and father came over to take him 
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state association, and in national affairs the American 
Bar Association. If he does not find it possible to make 
the sacrifice necessary upon the part of the successful 


lawyer, if he is actively to participate in public affairs 
this obligation 
In one of his brilliant addresses Joseph H. Choat« 
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those 


ored the work of the 


| he WOI k 
] 


emasculated 


Laws 
the arguments of 
government, by congression 
lain 
Procedure for ( 
the 
movement wa n ite 


\merican ral 


Civil 
states 


tules of 


are most 


ret S 


rm ot our 


and torw 


iC omplis! 
bar 


witnessed 


Ion afl 
easy Ll 


never ce and be 
Root and \\ 


] } 
w school 


valuable 
latt 
attended or how financially 
has the 

Phere 


ird no matte 
successful 

less it the 
ciation 
time 1s 


W hen rN 


approved school, will be 


sizeable 
t} 


rf tl 


tow! 

standi 
| 

an authorit 


othce in any city o1 


+The annual 
tility 


report ¢ 1€ 
sect 
‘atise on current public utility la 
the of the v 
insurance 

The Committee on Jurisprudence and | 
form, of which I have the honor to be chairmai 


on 1s 


the public u 
tive tre 


also of report arious commiuttes 


section 


which your M1 
tary, continually keeps its finger 1 
congressional legislation, advocatin 
which the Association 
those which it has condemned. 

The fight made by the Association again 
designed to reorganize the Supreme Court of 1 
States of history 
comment 


1IpO 


I 
oO 
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i sanctioned and 


has 
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nors Conferred 
[wo of 10S teresting and colorful activi- 
ties of the Association are what I may term extra- 
curricular QO s the administration of the Ross 
bequest under the terms of which an annual cash 
ward which | nged from $1,000.00 to $3,000.00 


s made for vest legal essay upon some subject 


selected by the | yard of Governors. 

Che other is the coveted American Bar Associa- 
tion medal, awarded for conspicuous service to the 
ause of Ame jurisprudence. The jealousy with 
which it is guarded is shown by the fact that there 
have been only seven awards in the eleven years of its 
existence Its value is attested by the quality of the 


recipients : Elihu Root, Oliver Wendell Holmes, George 
W. Wickersh: Samuel Williston, John Henry Wig- 
more, Herbert Harley, and Edgar Bronson Tolman. 
last the mention of what I 
important undertakings of the 
\ssociatio1 \MERICAN Bar ASSOCIATION JouR- 
NAL. In my judgment it is the best balanced and most 
vorthwhile publication that comes to the desk of the 


[ have reserved for 


msider one of the most 


\merican lawye1 
So much for the work the Association has done 
g. What of the future? In my judgment 
its prospects never so bright. Certainly its rela- 
epartment of Justice, the judiciary com- 
use and Senate, and with the Congress 
the public, were never The new 
has gained for it not only 
ooperation but the enthusiastic sup- 
ind large local associations. The for- 
ior conference has given it an organ- 
reserve upon which to draw. ‘The 


and is dou 


tions with the 
mittees of the 
teen SO close. 
constitution—wisely framed 
the sympatheti 
port of the state 
mation of the 

ized and 


best is vet 


iation of National Scope 


(ne of the b \merican Bar As- 
The official structure makes 
a member of the Board of Governors 

In the House of Delegates 
from each state, and at least 
each state bar association. The re- 
sult is that the action of the governing bodies re- 
flects the nat not the local or the sectional opin- 


10On Of representative 


products of the 
‘ ‘ 1 
sociation is \ nalism. 
for this. Ther 
circuit 
there is a state delegate 


- } 
Irom eacl 


one member 


lawyers. 

Influential also are the peripatetic meetings the 
\ssociation Ids in various sections of the country. 
This plan ha lisadvantages, but correspondingly it 
| t The average traveler, even in 


Nas grea i tages 
his own lat es only the countryside, the streets of 


cities, the i1 of hotels, of public buildings, and of 
amusement places. He has little opportunity to go 
into the hom«e f the people, to sense their feelings 


Not 


meetings of the 


so with one who at- 
American Bar Asso- 


oughts 


ind know the 


tends the anil 


ciation. Not are the doors of public and private 
institutions opened to him, but he is received in the 
homes of his hosts. When he leaves he is almost as 


familiar with the methods of living and the habits of 
thought of his new found friends as he is with those 
of his neighbors back home. 

Best of all, those with whom he has been thrown 
in contact have been lawyers who, I shall always in- 
sist, are the best informed and most representative 
members of every community. 

Not only has the American Bar Association con- 
tributed to national good will, but it has contributed 
to international good will. 





ARMSTRONG 


WALTER P. 





The English Meeting of 1924 

The London meeting of the Association in 1924 
did much to cement the friendly relations between Brit- 
ain and America 

Those who were fortunate enough to enjoy it will 
never forget the gracious hospitality of our English 
hosts. Long remembered will be the reception in West- 
minster Hall, the banquet given by the Lord Mayor at 
the Guildhall, the dinners at the Inns of Court, the 
presentation of the statue of Blackstone at the Royal 
Courts of Justice and the King’s garden party at Buck 
ingham Palace. Best of all were the smaller affairs, 
such as the teas on the terrace of the House of Com- 
mons, the luncheons at Oxford, and the garden parties 
at the English country places. 

One of these garden parties was given by Lord 
and Lady Astor at Cliveden on the Thames. It 1s an 
historic and beautiful place, built by the Duke of Buck 
ingham in the reign of Charles the Second, with one 
of those velvety English lawns, that slopes from the 
house to the river. 

Most interesting of all was the vibrant and bril- 
liant hostess. Her American friends crowded around 
her and began asking questions about her experiences 
in England. She related them and then said: “I have 
nothing but praise for the English. All they have done, 
so far as I am concerned, has been cricket. This in 
spite of the fact that I am an American and, unlike 
American women, I can’t be more English than 


some 
the English. I don't know why. Well, I’m a Vir 
ginian. That’s all.” 


She was asked about Cliveden, gave some of its 
history, and then added: “During the world war this 
place was a hospital. It was saddening to come down 
here. Constantly on the gun carriages which were 
going by there was a box draped in the Union Jack. 
That was bad enough. But one day I came down 
and a gun carriage came by and the flag was not the 
Union Jack, but the Stars and Stripes. That gave me 
a different feeling. I’m a rebel—an unreconstructed 
rebel—but I’ve a little feeling for the old flag—just a 
little.” 

“T had them take that boy down by the edge of 
the river, and put him to rest under the lawn. After 
the war his mother and father came over to take him 
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back to Virginia. When they saw how beautiful wa not equal it. Atter college, men’s paths verge, the 
his resting place and how tenderly we had cared for it vocations differ, reunions become less _ frequent 
they went back to Virginia and left him in our keep friendships cool. As the fast flying years go by riends 
ing. There he is today sleeping beneath the figure of in the American Bar Association ar rawn closet 
Hope that points forever to the dawn. That is my [hey are practicing the same pr‘ g ( 
proudest recollection of the war.” same problems and thinking the same t ght \1 
In strengthening British and American friendship nually they meet and tighten the bond 
this was worth a score of white papers. There may be some who will tak« 
We endeavored in part to repay this hospitality as to the democracy of the Association. |] e he 
by entertaining in Chicago in 1930 those whom the it charged that it is run by a small 
Declaration of Independence calls “our British categorically deny. The evidence usua 
Brethren.” that on the committee rosters from yea 


No doubt to your lips rises the question Granted of the same names are found as chair! 
that the activities of the 
worth while, how can I participate in and benefit from explanation is perfectly simple. 
them ? 

The remainder of my time I shall devote to an 


American Bar Association are rhe evidence is true. The inferenc 


iow Commuttees Are 








swering that unasked question What happens is this, A busy and harass 
Oe dent has to s¢ lect his committees. His chief a 
the welfare of the Association and é 
The American Bar Association is thoroughly dem own administration He would lil pread the 
ocratic. In the Assembly every member has both voice work, to see new faces around t 
and vote. So, too, in the sections. The Assembly, if to enlist new energies. The difficulty 
it disagrees with the House of Delegates, can always re knows where to turn. His personal a Lintanes 
quire a referendum to the entire membership. Nor is necessarily limited. He knows that cert committe 
there any reason why any member should not aspire to} members and chairmen have done g n the 
the House of Delegates, After all, membership merely past. Uncertain as to the new sele ( 
means recognition by one’s State bar association or members he naturally turns. Hence t epeatet 
the members from one’s own Stat Broader recogni my judgment the solution of the proble n the Tuy 
tion within the circuit points to the Board of Gover Bar Conferenc« This is a proving 
nors. younger members. From those who show possibilitic 
The same democracy prevail n social affairs the president can select and now does s¢ t new « 
There is, I think, less snobbery in the American Bar mittee members he results have be 
Association than in any similar organization I have have been desired 
ever known. Old and successful lawyers and distin \nother charge sometimes mad the 
guished judges rub elbows and chat with the youngest ng against the Association is that it itrolles 
fledglings and are happy—and flattered—to have it so the great firms of the metropolitan citi ( 
You may feel lonely at the first meeting you attend. [| js easily refuted. The first refutatior in examina 
did. It was like being a freshman at college again. I tion of the list of the presidents of the Ass itio 
knew nobody, and certainly nobody knew me Few. indeed. have had any connection 
You will find that soon the lonely souls will begin Under the present set-up such a 9 
to foregather, gradually the circl ill widen, and soon = sible. The nominations for officers a y the 
you will begin to look forward to each annual meet State Delegates and usually accepted by the Ass 
ing as a reunion of warm friend tion. Out of fifty-two state delegates onl ght 
Just a word here about us oldsters. We should cities having a population in excess \ 1,000 
like to know you, only we don’t know how If you election is by the House of Delegates. Of its member 
spy one of us in a corner of the hotel lobby talking t ship only sixty-seven out of one hundred and - 
another gray-haired chap, don’t think we're being high seven are from cities of more than 300,000 
hat. We are not settling any weighty problems. Most The policies of the Association are determined 
likely we are envying your youth, verve, and energy the annual meetings by the action of the Assembly 
and saying that we hope and believe that you will man ind the House of Delegates. The Assembly is the get 
age things better than we were able to do. You can eral members! ip. This membership is 31,735, of whom 
hardly believe how you would flatter us if you came _ only 14,210 are from cities of more than 300,000. As 
up and spoke to us already stated, out of 177 members of the House of 
\ccept my suggestion and I'll tell you what will Delegates only 67 are from cities of m 300.000 
happen. Some day in your office you will idly glance Between meetings, the Board of Governors is the 
at the telephone on your desk and the thought will policy-determining body. Out of a m« rship of 1¢ 
come to you: “At the other end of that line, in every only 8 are from cities of more than 300,000 These 
city and town from Miami to Seattle, from San Diego _ statistics tell their own story 
to Boston, is some warm personal friend of mine. | rh a a ; a 
have only to take down the receiver to hear the cheery Lhe Association's Policies Are P 
voice of John, Bill, or Henry and learn what he and It has been charged that the American Bar Ass 
his people are thinking or to get an accurate report o1 ciation is reactionary The record does not suppor 
any matter in which I am interested.” this charge. On the contrary in dealing with measures 
Friendships of Younger Lawyers 1. Out of 52 State Delegates only three are from ities 
having a population in excess of 500,000 'f the members 
To my mind this is one of the greatest of the im the House of Delegates only 40 out of 177 are fror ities 
ponderable values of membership in the American Bar ore than 500,000. The membership of the Assembly is 31,735 
Association. The only thing that approaches it is the 2 Whom only 10,580 are from cities of more than 500,000. 
ut of the members of the Board of Governo 6 y six 


friendships one makes in a great university. This does are from cities of more than 500,000. 
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designed to promote the speedy and certain adminis- 
tration of justice the Association has uniformly fought 
on the side of the reformers 

Mention has already been made of its activity on 
behalf of the Rules of Civil Procedure. Despite doubts 
as to its constitutionality, it advocated a Federal De- 
claratory Judgment Act for many years before one was 
passed It is strongly supporting the bill to authorize 
the Supreme Court to promulgate Rules of Pleading, 
Practice, and Procedure in Criminal Cases Prior to 
Verdict or Plea of Guilty. 

All of the weight of its influence was behind the 
measures providing for the voluntary retirement of 


justices of the Supreme Court, for the retirement of 
disabled federal judges, for the intervention of the At- 
torney General cases between private litigants that 
involve constitutional questions, and for an adminis- 
trative officer for the Federal Courts. 

To determine the Association’s official position it 
is not necessary to search the record prior to the re- 
cent annual meeting in San Francisco. At that meet- 
ing the Committee on Jurisprudence and Law Reform 
made recommendations which President Frank J. 


Hogan in a letter to the members of the Association 


characterized as of “far reaching importance.” All of 
these proposals received the approval of the Associa- 
tion. Aside from the Federal Rules of Civil Procedure, 


they probably constitute as advanced a code dealing 
with courts and the administration of justice as has 
heen proposed in this generation. Each of these re- 
forms was proposed by Mr. Cummings in his final 
report to tl e Congress as Attorney General. 


They include: A system of public defenders in the 
Federal Courts, a bill requiring registration of all pis- 
tols and revolvers and of their transfer, a bill permitting 
suits against the United States in tort actions, a bill 
permitted one accused of crime to waive indictment and 


consent to prosecution by information, the require- 
the defense of alibi be given in ad- 
comment in criminal cases upon 


ment that notice 
vance, permissiol 


the defendant’s failure to testify, the allowance of an 
appeal to the United States in criminal cases where a 
demurrer has been sustained to an indictment or like 


pleading 

From the time I have consumed you may infer 
that I have attempted to catalog all the ships the 
American Bar Association has launched. I have not. 
I have merely illustrated. 


The Authentic Voice of the Lawyers of the Country 

The past record of the Association, supplemented 
by the adoption of these recommendations, serves fairly 
to show its c1 It is not reactionary, nor is it radi- 
cal. It is sanely liberal. I believe it represents the 
considered thought of a majority of the lawyers in the 
United States and is their authentic voice. 

Sometimes it has been suggested that the Associa- 
tion is manned by dilettantes—those with whom law is 


an avocation and not a vocation. With this in mind, 
I have examined the recent annual reports of the As- 
sociation. With negligible exceptions I find that the 
members of the Board of Governors and of the House 
of Delegates and the chairmen of committees are among 
the most active practitioners in their several communi- 
ties. I venture to illustrate by naming the presidents 
during the present decade: Charles A. Beardsley, 
Frank |]. Hogan, Arthur T. Vanderbilt, Frederick H. 


Stinchfield, William L. Ransom, Scott M. Loftin, 
Earle W. Evans, Clarence E. Martin, Guy A. Thomp- 
son, and Charles A, Boston. It is not open to doubt 





that each of these men was among the active leaders 
of the bar in his community. 


A Confession of Faith 


Is there any conclusion to be drawn from what I 
have said? I think there is. This is a confession of 
faith. I believe that the American Bar Association is 
unselfishly motivated and admirably implemented to 
work for constructive and worthwhile legislation, espe- 
cially that dealing with the administration of justice. 
I believe that it is controlled by no group or interest, 
but by the American lawyers. I believe that it is 
thoroughly democratic and responsive to the will of its 
members, the great majority of whom are the law 
yers in the smaller cities and towns. I believe that in 
it lawyers from villages, towns, and cities meet on 
equal terms and are rated only according to character 
and capacity. I believe that it promotes national and 
international good will. I believe that it is progres- 
sive and not reactionary. I believe that its annual 
meetings furnish the best opportunity for congenial 
pleasure and the making of enduring friendships that 
can come to a lawyer. I believe that it is susceptible of 
improvement, but that improvements are being made 
and will be made as rapidly as their value can be as 
sessed. I believe that while now it includes approxi 
mately 32,000 of the 175,000 American lawyers, the 
time will come when it will include at least 90 per cent 
of the active lawyers who are eligible, and when those 
who are not members will feel called upon to apolo 
gize for the absence of their names. 

In short I earnestly believe that the American Bar 
\ssociation is and will increasingly become the most 
effective instrument that has ever been fashioned for 
unselfishly promoting in judicial and legislative fields 
the general welfare of the American people. The law 
yer who neglects to enlist for the duration of the war 
is neglecting his best chance for public service. 


KANSAS LEGAL INSTITUTE 

The Kansas State Bar Association is sponsoring 
a program of “courses designed for the practicing law 
yer.” A wide variety of topics is offered. The serv 
ice is for all lawyers of the State, whether Association 
members or not. Actual conduct of the institute rests 
with the district, county, and local bar organizations, 
who make all arrangements. <A typical program will 
run about as follows: Meeting convenes at 3 P. M.; 
discussion by first speaker (45 mins.), followed by 
round-table; recess at 5; informal get-together where 
visitors and local lawyers may become better ac 
quainted; dinner at 6; after dinner, 15 mins. for bar 
association business ; then discussion by second speaker 
(45 mins.), followed by adjournment at 9. It is hoped 
that courts in the area will adjourn on Institute Day 
to permit attendance by all judges and lawyers of the 
district. 

John H, Hunt, Topeka, is chairman of the general 
committee in. charge. 


“Through these men’s valor the smoke of the burn 
ing of wide-floored Tegea went not up to heaven, who 
chose to leave the city glad and free to their children, 
and themselves to die in forefront of the battle.” 
(Simonides on the defenders of Tegea.) 
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SELECTED ESSAYS SUBMITTED IN 1939 ROSS 


ESSAY CONTEST: A SYMPOSIUM 





SUBJECT: “TO WHAT EXTENT SHOULD THE DECISIONS OF 
ADMINISTRATIVE BODIES BE REVIEWABLE BY THE COURTS?” 





VI. ESSAY 


SUBMITTED BY 


MR. JOHN L. SEY 





The Judge's Break 
UDGE BOHNER'’S toast had been soft; 


, —_ 
his boiled 


eggs had been one-half minute too hard; his mar 
malade had been made from oranges that wer¢ 
hardly past being green; and his cook had allowed the 


coffee to boil. This combination of calamities, occurring 
not singly but all at once, had produced in the soul of 

| calculated to sweeten 
Bohner 


a hard-working mem 


the judge a bitterness not well 
the administration of justice Judge 
a wealthy dilettante-at-law, but 
ber of the bar sufficient legal 
superior political acumen. He had a sincere interest 1n 
the delights of philosophy 
nature, so he generally heard his cases tolerantly, but 


was not 


with knowledge and 


and the vagaries of human 


tolerance nor all the hilosophies of the 
| | 

effect of such 

opening court 


neither his 
ancients could overcome the 


a breakfast 
minutes 
still 


1 


He began his day by 
early, appearing noiselessly 
seated members of the bar from the bench 

“Well, well, good morning, gentlemen 
be the custom for counsel to rise at the 
court. But and men with them, so we 
shall conform to the custom.” 

Whereupon as the functionary began his chant an 


their feet, he sat, so timing his 


five 
and addressing the 

It used to 
entry of the 
times change 


new 


the lawyers sprang t 
sitting that they a 
counsel whose cases depended more upon the kindness 
of the court than the 
beginnings of active distress, while 
a speedy application of the divine 


rose to } seate | judge some f 


e of the cause showed the 


sa7cf 
just! 


some who expected 
called 


efficac\ 


dispensation 
faith in the 


justice showed an apostate’s loss 

of their prayers 

Public Utility Appr al—P irae k ry on the Water 
“The first case,” said the court, as he poured him 

read a 


Ridlki 


self a glass of water from a thermos jug and sj 


Borough of 


packet of pills out before m R 

Heights vs. Ware County Water Company, a typical 
utility commission cas¢ It has been pending for eleven 
vears. This is its fourth appeal. The grounds of the 


appeal are so like those of the three 
that at the moment I am unable to distinguish them 


The plaintiff maintains effect that the defendant has 


which prece led If 


*Epitor's Nott As announced in the June issue of the 
Journal, we publish herewith one of the essays submitted in the 
Erskine M. Ross Essay Competition—an essay which was not 
awarded the prize but is deemed to be of a high standard of 
excel'ence and effectiveness In publishing several 

addition to the winning essay (which was in our June 
no attempt has been made to select or rate the others in any 
order of relative merit. They have been selected for the reason 
that they are deemed worthy ot inclusion in a symposium ref 

resentative of varying views on the subject. The author of the 
essay published in this issue is Mr. John L. Seymour, a men 
he r of the 3ars of Pennsylv ina and the District of Columbia 


essays l 
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een guilty of piracy (rob 


confiscatory. W 
] } 
could easily be 
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lapse of time, 
e still being collected | 
plain the cause of this elever 
completely futile answers, he 
ciples of appeal 


probably, were never know 


“This case was brought to the Chan 
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as an appeal but as a bill 1 


pany against the public set 
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restraining order to prevent 
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rates. being such, 
which is termed an appeal 


the broad sense of the wore 


except for the 
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1,- ¢ | ] 
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ave conclude 


have been forgotten by 
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l equity 
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the applicati 
t differed in f 


torm 
in the reg 
1, however 
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[t is an appeal to the regular courts f1 


of an admunistrative 
the cases we will 
case that has been decided 
as an appeal. 
“Counsellor for the 
of the plaintiff to block the « 


Commission by bringing th 


tribunal 
treat judicial 


In our « 


by an adi 


ders of the 
is appealing 


Should the decision of the administrative 


Should the administeree be 
the minister by resorting to 


methods of delay 


appeal a right? Or 1s ita 
to be granted in admuinistr: 
to be allowed only rarely? 
tions it 1s necessary to in 
and orders of Public Utilitie 


administrative bodies, so d 
that differen 


shall rat 


regular courts 
to them ‘| his we 
with an absence « 


without undue prolixity, we 
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Administra 


; } 
| 


able to 


all the tortuous 
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» SO Tar as 
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he ype 
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living in the vain hope of 
retire and spend their time 1 
te nographer, take 

1) It is impossible 
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(2) Administrative 
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tain courts 
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the defendant replies that the newly estal 


Borough challeng 
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reason for appeal: the 





y oO 
t reas has many divisions. 
any judging body to the 
ipian condescension, but a basic 
g government we have not 
e judicia rom the executive 
ernment In some administrative 
is are combined 
m the decision of administrative 
s is essential to the preservation 
ernment 
courts must be protected from 
volving only minor questions, or 
purposes of delay 
strative body of first instance 
red and constructed to do complete 
se rightl efore it 
should be protected against a flood 
ing subject matter into things 
but functionally 
late administrative body should 
ppeals from decisions of admin 
st instance 
e appellate administrative 
1! appellate jurisdiction 
| but the rarest cases. 
s appeal should be permitted 
e Supreme Court ot 
VI ertiorar®ry 
atiz boa Act Differently 
nistrative tribunals is, if not 
Wigmore, XX\ \.B.A. 
wenty-eight of them without try 
bunals has a different procedure 
ental principles of appeal and thx 
cht be applied to the right of 
irious procedures would 
opedic proportions, not an essay. 
tw Minerva with generalities 
so as to approach the regions of 
g the tortuous mazes of specific 
stion before us is whether it 1s 
etween the acts performed by 
: fulfilling their functions, and 
e regular courts 
not call administrative bodies 
their people as judges. These 
us, are superficial. The name 
uperficial because to 
( ae loes not make it 
int, and likewise, if a body is 
se of its functions, not its name. 
n « ( an inquisitor, 
e |e 1 judge if his duties are 
( else ert ( a true distin 
s appear: The administrative 
in the executive branch of the 
e courts are in the judicial branch 
rioweve hat is a matter of loca- 
\ ju al body does not become 
( ise it is located in an executive 
ve can become a judge if he is 
wer t act judicially 
ases decided by the administrative 
but that is most doubtful dis- 
there is expensive ( Stenographer, 
nter part litigation before some 
( als, such as interferences 
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in the Patent Office, and because ex parte cases come 
before the courts, as in the administration of estates 


Furthermore, ex parte cases become inter partes upon 
appeal, the applicant being one party and the body 
whose decision is challenged being the other. We must 
conclude that it is impossible to make a satisfactory 
distinction in this way. 

“Now, there is this notable fact, that in some cases 
of administrative bodies the body itself initiates the 
action, which is but seldom true in the courts. How 
ever, that concerns the beginning of the action, not 
its end, and since the decision comes at the end, not 
at the beginning, it begs the question. 

Are the Same 

“Since our attempt to distinguish between courts 

and administrative bodies on a basis of functions pet 


Their Functions 


formed is a failure, let us examine the question, not 
by reference to the multitudinous decisions of different 
bodies, not by further pursuing an unprofitable line of 
inquiry, but by defining a judicial body and comparing 
our tribunals to our definition.” 

At this point the court looked distressed, took a 
pill, drank some water, and glared around, as though 
daring anyone to take himself off to the more fruitful 
occupation which he had just mentioned. Discretion 
being present, no one had cared to be absent and the 
court continued: 

‘Any body is judicial which operates by authority 
of law to make findings of fact, to draw conclusions of 
law, to make decrees in accordance with its findings, 
and to enforce the decrees. That the courts do this 
1s obvious 

“Many administrative 
thority of law to find facts, 
enforce their findings; they 


act with au 
apply the law thereto, and 
answer our definition of a 


bodies also 
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judicial body and must be considered as sucl Since 
they are judicial, and even the courts have conceded 
that they are quasi-judicial, we ought-to admit that the 
are quite as much subject to the general principles of 
appeal as are the regular court nd that we will be 
doing substantial justice | Dy g those principl 
to them.” 

At this moment the ty resort to pill 
and water, gazed fro1 vince ipon the soft spring 
skies without, and returned to | ecture with an ex 
pression that foretold a taste « te vithin 

Basis of Appeal / 11) Law and Fa 

“Appeals,” he announced, ether they be f 
the action of a court or an ae trative body, and 
regardless of whether they ought to be carried in the 
same way, arise tre he sa In the furthe 
consideration of this point. let in ill judicial 
tribunals in the copious contai! the Judge 





Counsel believe that they appeal 1 variety of reasons. 


yet analyze all the grounds of appeal and you find that 


| 
“4 


all the causes are one Counsel will tell you that the 
one cause is the judge he judge, they say, has made 
an error of fact; or the judge | made a mistake of 
law. In so doing counsel flatter themselves because 


errors of fact arise from the presentation of incomplete 


evidence, which may arise through the inability of 


counsel to find or present all the facts 


negligence and fault of counsel © they arise fram th: 


I throug! the 


presentation of false evidence r without the 
knowledge of counsel: and only in the case where a 
mistake of evidence is 1 le by ft court, is the court 
itself at fault. 

“The eTrors tl it arise {trol | take oO! law ougnt 
to have only two branche | lication of th 
law from failure to applv the law rectly, or failure 
to apply the correct law, or fro1 enorance, or from 
failure to inform itself fror yption of a wrong 
view; and (2) from the applicatio1 f principles of 
law which, although applied ac ling to the cases, are 
founded in ancient error. Those are the bases of pet 


mussible error mm mudi ial prin oul procedurt 


is such that we have two othet urces equally fruitful 
(3) the Laws of the Medes at the Persians, called 
the Rules of Evidence. the violation of one jot or tittl 


of which 1s fatal; and (4) the inflexible Code of Har 


murabi, otherwise called Cat Neading and Pri 
cedure. The Supreme ¢ ck at the canons « 
procedure in the new rules nd great should be t 
benefit therefrom in Federal pract but Stvgian darl 
ness vet dwells in many Cimmerian jurisdiction 
“Counsel also aid in producing errors of law | 


presenting the wrong law, the incomplete law, by mis 


interpreting the law nd | onfusing the issue 

“In the misapplication of | nd in the applica 
tion of law founded in ancient ert the administrato 
are as prone to err as tl However. it is 
be said in high praise of the administrative tribunals 
that their simpler procedurt nd general disregard of 
the rules of evidences Ithough si of them pay ly 
service to the rules tly the number of 
appeals on synthetic grounds 3 and 4 

“To the account of the judge, counsel also lays 
the small matter of unjust decisior We like to think 
that our executives re virtuou that our legislati s 


act always in the public interest; that our judges are 


things have no 
alwavs been so among other natiot ve have observed. 


just. Llowever, we know 


in other countries that becoming has not always 


produced the overturt ot cl iT té vhicl is necessar 


a politician aband 


Ol a man 


him to the dignity of the coif; or 
in torget OTe™ Phe Injusti 

oreign lands iy arise trom preju 

nisin il polit cal influe 


persuasion, 


Subtiest enemy ¢ 


lest somethit yy e that raise its (st 
land to cori ir courts, we oug 
of appeal lo do other 
ee rein to S impertect 1 ( 
Ch ou | ere i neithe1 
them Cru e contormity ol the 
ing fact. | e mind’s belief « 
fact. | he nd, and the 
Van (i trato) / 
“We ive iid that the many sou 
ol ippeal i ( That one is man 
nor the pa Cular men called judg 
Creature whos nfirmity shows 
or failure lo protect the people 


one must subject 
to review by me! 


ly] } r 
“Poe nones 


The Niel who 


ess men and ni 


tribunals are 





» less 
are the men who sit as judges in t 
We have already seen that there 
between the ging which is don 
tive tribunal a hat which is dor 
urt lhe irces from which adn 
er courts, reac 
u l ippr il fron 
lan conde scension 
il oli Phe right Ot ap 
ation of justice, regat 
administered 
judge or by il called an admunist 
] ] ‘ 


clude that there 
appeal procedut 
\t this point 
of the court 
is doubtless as 


1 1 
nim, made a s 


Whether thei eff 
cannot he accura 
relaxed. counsel 
feel much bette 


“(one ot 


Is al Inventior 





the judgment of the 


= ’ 
capable earned 


sit as judge 


equal reason 
n connection wi 


prea distress she 


udden raid upon t 


ect Was psychological 


tely stated. but atte1 


: , 
re axed, ne stenogt 


] . ity ] 
and he continued 


hich has benefited 
It is Montesquieu’s 
Iii 


section of the government whic! 
] } 1} ] + 
the judicial branch Irom the see 
ri hich +] +] 
ent whi el es then (the exe 
ote ( >] rit | iws X] >) 
lt el ‘ ent there are t 
the eg if 
I ngs det t 
VC I le De 
By andi 
acts te t and 
' , , 
those tft t a a 
KeS pe ice il sends T rece 
1 . 
lishes the public security, and provide 
. , , , 
I the third yuNnIshes criminals, 
putes that a between individuals I 
1" ‘ ‘ , 
il the udiciary power, and the othe 
tive powe the state 


on the political asso 


v\ 








Ross Contest EssAyY—ADMINISTRATIVE DECISIONS 


“When t lative and executive powers are united 
in the same persot r in the same body of magistrates, 
there can be no liberty; because apprehensions may arise, 
lest the sam narch or senate should enact tyrannical 
laws, to execute the in a tyrannical manner. 

‘Again, there is no liberty, if the judiciary power be 
not separated f the legislative and executive. Were 
it joined with t legislative, the life and liberty of the 
subject would xposed to arbitrary control; for the 


it joined to the 
with 


judge would be then the legislator. Were 


executive power, the judge might behave violence 


and oppressi 


“There in end of everything, were the same 
man or the same body, whether of the nobles or of the 
people, t hose three powers, that of enacting 
laws, that iting the public resolutions, and that of 
trying the lividuals.’ 

Sefarat f wernmental Powers Not 
Strictly Preserved 
‘A diser nsideration of our present tendency 


in government indicates that that principle of separation 
has not beet ll and that in setting up 

the judicial has been 
For example, 
the patent examiner who decides on the patentability 


remembered, 


new departments of government 


confused once re with the executive 


of an invent performs the identical function that 
is performed by the court to which the case is carried 
under R.S. 4915. Is the question considered on appeal 
from a t board any different from that considered 
by the tax examiner? When, as is new too frequently 
the case, you cannot distinguish between the acts which 
are perform by an executive department, and the 
ucts perform y the courts, you have ample evidence 
of a confusion which is not only threatening us, but is 
on us in full ce 

‘As we have hereinabove indicated, the principles 
of Montesquie ave not been too well followed in the 
setting up ol me governni« ntal departments. Our 
political pa ive made the name “bureaucracy” 
well know1 ccording to those gentlemen a bureau- 
cracy 1s what the other side will saddle on the people 
if it wins the next electior \ccording to the dic- 
tionary a bureaucracy is a government by bureaus, to 
which there should be no objection, if the administra- 
tion of the bureaus is good, since ‘whate’er is best 
administer’d is best’ Innocuous definitions aside, in 
American political philosophy a bureaucracy 1s a gov 
ernmental ad istrative agency which is uncontrolled 
from without t is an administrative body which 
administers the law according to its own interpretation 
thereof We e not well separated the executive 
from the jud | in setting up our bureaus, and have 
shown sot en to confuse the executive and 
legislative. | ir bureaus and offices can interpret the 
law, and ( ind if they can enforce it according 
to their own interpretation, which they do, they are in 
a position to tyrannize the people by the gradual accre 
tion of power nless their decisions are subject to 
review by tl urts. Hence, judicial review of the 
acts of administrative bodies is essential to the preser 
ation of our form of democratic government.” 

The court suddenly stopped and clapped a hand 
to his moutl unsel, who had been but sleepily listen- 
ing, came t ttention expecting the nubbin and grand 
finale of the lecture; the stenographer looked up from 
her scribbling in surprise: and the Judge, not to dis 
appoint tl ccupped He thought it over for a 

inute, | | doubtfullv. and continued 
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“The most vicious of reasons for appeal is to delay 
the judgment. That is a matter which is fostered by 
our present rules. It is the shame of our legal system, 
a form of open and approved malpractice. The number 
of reviews and of appeals that can be taken foster it. 
The legal principle of favoring the possessor fosters it. 
There is not an old, inefficient, complex, outmoded part 
of our jurisprudence that does not foster it. 

“The case before us, which has been delayed eleven 
Instances are recorded 
of prosecutions that have been pending for several life 


years, is by no means unique. 


times. I shall not attempt to solve in the next five 
minutes a type of malpractice that has puzzled the best 
minds of the law for centuries (not that they tried 
to do anything about it), but I shall say that our 


present practice of delaying execution pending appeal 
can be improved. In many cases better justice would 
be done by giving immediate execution to the order of 
the lower tribunal, or at least by taking the contro 
versial property out of the loser’s hands. 


Judicial Review Has Its Limits 


“To say that there shall be the right of appeal from 
the decisions of administrative tribunals,” he continued, 
“is not to say that the regular courts shall be flooded 
with all the minor controversies between counsel and 
agency or even with all the major questions which need 
One thing is certain: Enormous complexity of 
rate making, of tax matters, and of some patent affairs 
is such that the mind of one human, whether court or 
commissioner, is bound occasionally to fail before it 
And fail they do, and corrected they must be. Further 
more, controversies arise between counsel and official 
which cannot be resolved by the parties in the heat of 
the moment, the pride of opinion, or the sincerity of 
different interpretations. It would be imposing a great 
and unfair burden upon the courts to require them to 
examine the minutiae of all such controversies. The 
courts are not usually technically trained. Such ques 
tions are very frequently highly technical and for a 
court to review such matters requires instructing the 
judges in the fundamentals of a particular field, the 
course of its development over the years, and the posi 
tion therein of the particular controversy. 
labor which is not only unnecessary, but fraught with 
the danger of additional error. 


review 


This is a 


“The question of how to protect the courts is a 
difficult one. It would first occur to one to divide 
matters into those appealable and those not appealable 
For instance, it could be established that questions of 
fact could not be appealed on the theory that the ex 
perts of were in a far better 
position to judge the tacts involved than any judge 
not a regular practicer of the mysteries. It might also 
be decided that only questions of fundamental 
would be appealable to the courts, but that would be 
a most dangerous distinction which would leave it to 
be decided by somebody what questions of law were 
fundamental. Distinctions might also be made on pro 
cedural grounds, mere matters of procedure being de 
cided by the administrative body without appeal. How 
ever, even a seemingly minor question may be the 
difference between justice and great injustice. What is 
minor and what is major in questions of law, or any 
thing else, has been disputed by the philosophers sinc 
the earliest times. We must see to it that the matter 
of procedure is not seized upon by an official to defeat 
the intention of the statute. T conclude from this that 
to limit appeal by dividing questions into classes ap 


the administrative body 


law 

















pealable and classes not appeala 
and a most unsatisfactory 
Special App llate Bod 
“Tt is much more satisfact 
tionally rather than by « 
appeals involve no major p¢ 
are 
involving a mere difference 


concerned witl 
less important to the 
the arbitr 


to be terminated 


need only 


“Questions of procedut 
portance to the progre 
no general interest 
tion of some skilled, disintere 
necessary to terminate the contr 
all such minor controversies togetl 
constitute the majority of all app 
of administrative tribunals. 71 
there should be set up an appell 
experts selected from 


possibly be imagined 
lem of taxation to a board comp« 
an interstate commerce commi 
It would either follow that th 
prevail in spite of right 
inexpert and amateurisl 
from the other 
patent counsel in pleading some 
law or technical fact ought to be 
not by inexpert judges selected 
This applies with equal force t 
tribunal. The very basi 
tribunals is this: 
judge than another, but that the 


judge of whom great lear 
field of the 


mem he rf the 


1 1 


not that the 


g ng 
law It is a matter 
first consideration and the 
in the field. There 
efficiency or of expens« 
the destroying of the appel 
composing it 
ultimate aim 
is to eliminate technical error so 


, , 
members oa 


) tri] 1 
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of t 


tute appellate ignorance 
knowledge which is a 
Fahy ai } pP 

“The 


long standing and great exper 


Patent Office is ar 


learned in its field and | 
in appeals from the a 
modified in the forge 


furnishes a model for 
bodies. In the Patent Office the 
Board of Appeals, a body compx 
of long experience hig] 


first step 


from the examining corps ot 
experience. The appeals are 
imum of expense and, generall 
decided with reasonable promptit 


1c 1 1 


this board proved itself t ( 
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LINEAGE OF SOME PROCEDURAL WORDS 





By Rospert WyNess MILLAR 
Professor of Law, Northwestern University 


NE to whom words are merely arbitrary counters 
of speec symbols of present meaning and noth- 
ing more—can scarcely have felt any thrill when, 
in a former decade, he came upon Archbishop Trench’s 
“Study of Words” or his “English, Past and Present.” 
No more can he have found any intellectual excitement 
in the word-books of more recent appearance, such as 


the captivating lumes of Ernest Weekley. But for 
others, to whom the word is a thing of many facets, 
reflecting the gleams of its history and bearing the 


impress of the changing social environment in which 
it was coined, through which it has lived and by which 
it has been modihed and often transformed in mean 
ing, there can be no more fascinating pursuit than its 
study (nd s true of words used in the speech 
and writing of daily life is no less true of the technical 
terms of the legal profession. For, unlike the pro- 
fessional vocabulary of medicine, for example, whose 
largely evident newness corresponds to the compara- 
tively late development of that science, the lawyer's 
terms, for the most part, have come down from a 
remote past. In this regard, indeed, the lawyer stands 
on a singularly favored footing, for the origin of his 
terms is so often bound up with the understanding of 
the thing denoted that his education in the law has 
again and involved a consideration of these 
origins 
“Procedure,” “Process” 

The te : it we employ in the field of procedure 
are here of striking interest. The word procedure, 
itself, long stopped at the threshold of our legal vocabu- 
lary, before making its definite entrance. A transplant 
of the French procédure, it was good English at least 


as early as the seventeenth century,' but not until the 


nineteenth enter into general use by the pro- 


fession, which before had been content with the 
trichotomy, “‘pleading, practice and evidence.” Its tran- 
sition to the technical vocabulary was undoubtedly due 


to the influence ceeding from the writings of Jeremy 


Benthan ry rst statutory application of the term 


appears to have been American, in the title of the New 
York “Code of Procedure” of 1848, but four years 
later it came like recognition in the title of the first 
English ‘Common Law Procedure Act,” that of 1852. 
The original French term procédure, which is still the 
modern one derived from the Latin procedere, but 


the Romans substantive from this root to des 


ignate either the system of proceeding or the proceed 
ing itself. The term ordo judiciorum served to denote 
the order or sequence of causes coming on for atten 
tion, and in later times, “we not seldom find ordo 
judiciorum used in a more general sense as a collective 
designation of the instituted courts and their mode of 
proceeding.”? For centuries the expression ordo judi- 
ciorum privatorum has been used by writers on Roman 
law to distinguish the ordinary civil procedure of the 
classical peri from the extraordinary, but this use, 
while entirely justified, does not specifically appear in 

1 See ances Oxford English Dictionary, s. 7 
Procedur bsequent footnotes this work ts cited by the 

epted a é Q. ] D 

>», Hartn bhelohde, Ord idiciorum (1886) 544. 
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the Roman sources.* Apart, however, from these con- 
siderations, the Roman legal vocabulary at no time 
possessed any word corresponding to “procedure.” A 
Latin substantive from procedere first appeared as a 
legal expression in the Middle Ages when the canonical 
jurists began to use processus judicu and processus 
judiciarius or processus alone to denote either the 
system of proceeding or the proceedings in a particular 
cause. This term survives in the modern languages, 
but not with complete uniformity of meaning. Thus 
the German Prosess and the Swedish, Danish and Nor- 
wegian proces are used to denote the system, although 
frequently compounded with the word for “law” 
(Prosessrecht, procesrdatt, procesret), but are also em 
ployed to signify the proceedings in a given cause. In 
Italian, procedura, formed from procédure with the en- 
trance of the French law under Napoleon, is used for 
the system, but processo is used with both meanings. 
The tendency, however, is to reject procedura as a 
Gallicism and to substitute the more scientific diritto 
processuale = “processual law.”® The Spanish proceso 
is generally applied to the individual cause, while othe; 
terms, procedimicnto, enjuiciamiento or, by a borrow- 
ing from the Italian writers, derecho procesal, serve to 
cenote the system. In the Scots law, the old-fashioned 
“forms of process,” as betokening the mode of pro 
ceeding, has given way to “practice” or “procedure,” 
but “process” remains in established usage as desig 
nating, on the one hand, the collective papers and or 
ders of a given suit, or on the other, the individual suit 
itself. Quite different has been the fortune of the 
mediaeval processus in its adaptation to our own legal 
vocabulary. We do not ordinarily use the word proc- 
ess as a precise synonym of “procedure” or to desig- 
nate the individual cause, nor, at the present day, does 
it ever occur in any sense approaching that of “record.” 


. With us the word in its more technical usage, as denot 


ing the writs issued by a court in the course of the 
cause, has a much narrower meaning than that obtain 
ing elsewhere, but, on the other hand, when we speak 
of “due process of law’’—as we have done since the 
1300s, if not before*—or refer to the “judicial process,” 
we are using the term in a wider and more abstract 
sense than do generally any of the other legal vocabu 
laries 


3. Wenger. Institutionen des rémischen Zivilprosess 
rechts (1925) 27 n. 21; 2 Wlassak, Rémische Prosessgesetzse 
(1888) 11: 2 Bethmann-Hollweg Der Cuvilprosess des 
meinen Rechts in geschichtlicher Entwickluna (1865) 189 

4. Rosenberg, Lehrbuch des deutschen Ziwilprosessrechts 
(1929) 1: Wach, Handbuch des deutschen Civilprosessrechts 
(1885) 3, n. 1; Renaud, Lehrbuch des gemeinen deutschen 


0, 


Civilprocessrechts (1873) 1 n. 1 


5. Chiovenda, Principii di diritto processuale civile (%d 
ed. 1923) 26 n. 1 
6G. Stat. 28 Edw. III, c. 3 (anno 1°54); process of law 


(processe de ley) appears in 1350 or 1351 in a petition of the 
Commons and its grant by the King (2 Rot. Parl. 228) 
McGehee, Due Process of Law (1906) 1 n. 2, 9. But the 
expression “due process” unquestionably antedates both these 
instances. Thus in Y. B. 12 & 13 Edward III (Rolls Series) 
100, we find counsel, in 1339, saying “It is ordained by 
statute that the King never ought to record except by due 
process (due processe), and this record is not by due process 
but upon suggestion.” 
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It seems some gy les ous to 
court in the sense of idicial yunal with the sam the term in the Middle Ages was made to appl 
word in the sense ¢ acl. nace Yet the two Place where a council or similar body s( 
senses were originall one | the judicial tribunal then to the body itself, as in the 
acquired this name frot it it sat in an the Curia Regis.4+ Resultingly it acqu 
enclosure. The association pr o a time when Latin, as in Mediaeval Latin generaliy, th 
judicial business wz sact the open air. We ing of “judicial tribunal,” as exemplife 
know that the judi se ( f the German sions per curian and curia advtsai 
yeoples were ancientl 1 hills, in valleys o1 ‘6 . 9 66 4 99 66 99 
Sle or other places, deem ym time immemorial Action, Suit, Cause 
to be holy ground Later st pecies of sheltered Action is the Latin actio, trom 
enclosure came to be the rule,” in the cities it was /ege meant to act by virtue of the statute 
an enclosed space, wit the t-place, roofed over acting, that is to say, the proceeding 
but otherwise open, that usually served for the admin as actio. Later, when praetorian law came 
istration of justice Such wa se until the advent the same designation was applied to e re 
of court-houses introduce ( long before appeal ceeding The word retained its me 
ing im the Roman Phe wrt comes trom Latin and ith this meaning was beq 1eathe 
the same word in Old Fren e later and modern Romance languages (I*r. action, Ital. aztone, dy 
French form is cou which de it from the Latin Port. accdo, Roum. actiune) as well ¢ 
cohors, through the Popular itin cortis. corten to Englisl Suit is of a different character. It 
Cohors, cohortem (our “coho the familiar word 1s the Latin sequ, “to follow,” “to pursue,” but 
signifying a military group. But it the outset was to us through an | Nd French derivative ppt 
in the sense of a “multitude enclosed,’”® for coho sieutte, suitte and in other similar forms, fro1 
primarily meant an enclosure Professor Week able Popular Latin sequita, past participle, ten 
ley, “Latin had lated tus, the compound Sequere to follow.’ The Mediaeval 
cohors cohortem A) poultr cattle pen. It was cially the Anglo Latin form of the substantive 
characteristic of the Romans ‘nally a small rustic as secta. A commonplace of English legal hist 
community, to use simple fat g metaphor in their institution thus named—the group of witness¢ 
military organization.”"'’ So 1 the Latin word, as lowed the plaintiff to court to substantiat ( 
represented bv cort ind thet court was thus en least to make evident its good faith. Whe é 
dued with its primitive sens¢ enclosure” in a new law declaration concluded with the wv nd 
application. The same dea, closure accounts fot sectam, et it was originally referring to the 
the use of “court” in rel: the residence of the followers thus accompanying the plaintit \ 
ruler: the royal court is originally but the enclosed by reason of the statute of 1731, the pleadi 
premises of the king. We cant however, agree with turned into English, the words in question wet 
the author just cited when he vs that “as it was at lated as “thereupon he brings his 
the ruler’s residence that justi administered, the without knowledge of its origin one mig 
development of the judi al se ( ur Was inevit this locution referred to the act of men 
able." Among the Germat ks, popular and local action It is not improbable that 
justice long preceded the justi the king. Every self, was ignorant of the original me 
student of English legal histor that it was only and supposed that secta meant “suit the 
by degrees that the al justi ume to supersede the action.'® In any event, there 1s at fir 
justice of the popular and baronial courts Under dit tion to conclude that the use of the t 
ferent conditions the same tl s true in France employment of “suit” in this sens¢ ; 
and Germany.'* Control ove ese local judicatures “suit” was applied so widely in early Eng 
to a greater or less extent the ight have through a variety of activities in attending at llow 
his officers, but administratiot ice by the ruler at we are bound to suppose it was the pl 
his residence or elsewhere assuredly did not give us the defendant rather than the 
the legal sense of “court.” We venture to think, rather, plaintiff which gave rise to that en pl 
that the two senses le W id an independent thing, it would otherwise be hard to « 
development, growing out of 1 e fact of enclosure the rise of the court of chancery, met uld 

Etymologically the w oes not appear to speak of “actions at law ‘and “suits in nce 
have any connection wv ( It is interesting than the converse “Suit” must the he 
to notice, howevet ts ¢ on presents some to a more general source than the 
points of resemblance Origi enoting a Romat ci. teak Wile. a a 
political subdivision some our city ward 15. O.E.D.s. uv. Suit 
it came to mean the hall wh et the members ot 16. Zane, A Year Book of Ricl 
. L. Rev. 456. Perhaps even Spelman te 

7. Engelmann-Millar s ental Cril Pr as part of his definition of secta, he says 
cedure (1927) 199 actione, vel litis prosecutione } 

S See 2 Grimn imer (4th ed wtor exposuertt, sectam Seé inde (dicit f 
(1922) 429 sarium archatologicun s. v. Secta 

9. Lewis & Short, New Latin Dict Cohors 17. See the instances in O. E. D 

10. Weekley, Hi 926) 2 & Maitland, Hist f English La . 

11 find, 28 after reference to the appeal of felor 

12. See Jenk / Viddle A alleges “fresh suit” with hue and cry 
(1898) 129 seq observation “It should not escape tha 

13 “In media word regularly ther cases, what the plaintiff relies 
employed to render Frencl O.. E. DB. 4 is word is ‘suit This st sts tha 
Curia \ccordinel posed that vhom the plaint yroduces ! c1V 
was the original i I and =E-nglis ast in theor met who along tl 
forms: see Cowell ~ Court lefendant.” 
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secta, The term cause offers no difficulty. Through the 
French word of the same spelling, it has come, without 
adventure, from the Roman and Romano-canonical 
procedures, in both of which causa was used with sub- 
stantially -the same meaning as the English term. 


“Summons,” “Citation,” “Subpoena” 


Summons is from the Old French sumunce or 
sumounse (later semonce) a derivative of the Popular 
Latin summonere = sub +- monere, formed from Latin 
monere, “‘to warn.’'® The noun in Mediaeval Latin 
appears as submonitio. In early and classical Roman 
law the warning of the defendant to appear was known 
as in jus vocatio, but in the days of the later Empire 
we find conventio, admonitio and commonitio..® Sub- 
monitio, however, seems not to have antedated the 
Middle Ages. The French legal vocabulary has long 
since laid aside the kindred term, the modern summons 
being called ajournement. The etymology of “sum- 
mons” likewise accounts for the term monition, em- 


ployed in our admiralty procedure. In the Romano- 
canonical procedure citatio was the word for the usual 
initial process. This came from the Latin citare, “to 


set in motion,” a verb which had some use in relation 
to Roman legal proceedings in the sense of calling or 
summoning parties or witnesses,*” although, as above 
indicated, not the source of the formal term for initial 
process. Citatio has yielded the ordinary term for sum- 
mons in the Romance languages other than French 
(Ital. citazione, Sp. citacién, Port. citagdo, Roum. 
citatiune) and has contributed citation to our stock of 
legal terms, this, on the one hand, through the influence 
of the English admiralty and ecclesiastical law, reflected 
in our admiralty and probate procedure and, on the 
other, through the Spanish influence in Louisiana and 
Texas, which has caused the ordinary summons in 
these jurisdictions to be known by this name. Subpoena 
(or more accurately, subpoena ad respondendum) as 
the name of the initial process in the High Court of 
Chancery—devised, as it is said, or at least adapted 
to the purpose in hand by John Waltham, Master of 
the Rolls and Keeper of the Seal in the time of Richard 
[1?!—and of like process in America, as in the Federal 
equity practice before the new Rules, is explained, as 
every lawyer knows, by the words of the document re- 
quiring appearance under the penalty of a sum named. 
Incidentally, similar considerations account for the 
word subpoena in the case of witness-process, where it 


seems to have had a longer history than in the other 
field.*? 
“Pleading” 
Only in the Anglo-American and Scottish systems 
is there such a specific term “denoting the sum of the 


rules governing the framing and presentation of allega- 


tion and prayer’’** as appears in our word pleading. 


Nor in the Continental systems is there any such ade- 
quate term for the collective allegations as we possess 
in pleadings. Although the principle of oral allegation 

18 . } D. s. 2 Summaor summons “Summoneo is 
compounded of sub & mone euphoniae gratia it is said 
summoneo to warne or summon, as in this case [that of the 
writ of assize] the sherife must warne or summon the recogni- 
tors of the assise” et Co, Litt. 158 1 

19 Collinet, La Procédur has libelle (1932) 93 

20. See Heumann-Seckel, Handlexrikon su den Quellen 
des romischen Rechts (9th ed. 1907) s. 7. Citare 

21 See 1 Spence, Equitable Jurisdiction of the Court of 
( hancer (15846 38 note 

22. Gilbert, Forum Romanum (ed. Tyler, 1874) 36 

2 Millar. Some Comparative Aspects of Civil Pleadina 
under the { {merica and Contmental Systems (1927) 


\. B. A. J. 401 


(z 


obtains in large measure in France and Germany, writ- 
ten allegations have a place, but for these the nearest 
equivalent to ‘pleadings’ would be in the one case 
conclusions (prayers) and in the other Schriftsdtze 
(written statements). In Italy the documents of alle- 
gation are known as comparse (appearances) while in 
Spain they have no more technical name than escritos 
(writings ).** Our word pleading is the offspring of 
the Old French plaider, which in turn goes back to the 
latin placere, to please. Placitum, the past participle, 
neuter, of the verb last mentioned, served under the 
latex Roman Empire as an individual designation of the 
constitutions and rescripts of the Emperors, as also at 
times to signify a Judicial judgment.*° Manifestly, the 
idea was that these evidenced what was pleasing to the 
emanating authority. In the Middle Ages the same 
word was applied to a variety of uses, which included 
its denotation of a judicial assembly.*® Since the verb 
placitare meant, among other things, to litigate before 
the assembly, the term placitum was further employed 
in the sense of a judicial controversy.** We still use 
the term in this sense when we speak of the placita 
with which commences the appeal transcript of record, 
reciting ‘Pleas before” such and such a court. From 
these applications of placitare and placitum, transition 
to their use in relation to the allegations of the litigated 
controversy was comparatively easy, and so, through 
the French, “pleading” and “plea” became established 
procedural terms, but in this evolution the root-mean- 
ing was lost. Coke, indeed, seems not to have thought 
so, for he tells us with all gravity that the word “plead- 
ing’ comes from placendo, “because good pleading is 
of all things the most pleasing.”** We doubt whether 
even Sir Edmund Saunders or Baron Parke would 
have subscribed to this sentiment, but Coke was cor- 
rect enough as to the derivation. Yet we may glimpse, 
perhaps, a trace of placere in a collateral connection. 
For, after all, we cannot help the reflection that the 
“May it please the court” with which counsel opens 
his oral argument contains a suggestion of this root- 
meaning. For centuries, of course, the oral argument 
has been “pleading” only in a lay sense. But when we 
consider that at least until late in the fifteenth century 
the technical pleadings also were oral, it is readily seen 
that the two senses, the lay and the professional, must 
have subscribed to this sentiment, but Coke was cor 
term plaider, which was both Continental French and 
\nglo-French, has in France never departed from what 
corresponds to our lay sense and that the French 
plaidoyer continues to denote the oral argument made 
at the bar 
“Bill” 

Of the terms used to identify the first pleading of 
the plaintiff, bill is the subject of dispute. According 
to the orthodox lexicographical view, it comes from a 
Mediaeval Latin Dilla, whose source, through trans 
mutation of “u” into “ii,” was the Latin bulla, meaning 

24. For the systems of pleading in these countries, see 
Millar, op. cit. supra note 23, at 402 seq. 

95. Brissonius, De verborum significatione (ed. of 1743) 
s.v. Placitum. 

26. The different uses appear in Du Cange, G/lossarium 
mediae et infimae Latinitatis (ed. of 1886) s.v. Placitum. “The 
placitum of the Frankish laws seems to correspond fully 
to the German ding: it is not only the resolution arrived at 
(id quod placuit populo) but also the assemblage of the peopl 
and the judge.” 2 Grimm. op. cit. supra note 8, at 355 

27. See Du Cange, Glossarium, loc. cit 

28, “Ouia bene placitare super omnia placet,” adding 
“and it is not, as some have said, so called per antiphrasu 
quia non placet.” Co. Litt. 17a 
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by early English literature 1 \ ynne use of “libel 
was the original one of ‘S il ining “‘little bool 
concludes that the t 
eem to show that he , fort } | 
had the two meanings of t and a small piece of 
parchment with writit n it | that ‘bill’ had ,these 
same two meanin ( bill vere in tact 
double synony This seer | But were t 
not something more than v1 t nlv ? ‘Libel or 
‘libell,’ as it was oftet ritten, cot to us from the French 
libelle,’ and the nt not imft | was on the final 
svilable Seeing, then, that the t vords convey exact 
the same meaning t t that ‘hil 
clipped form of ‘libel,’ tl t of ‘bull,’ wit! 
which it is not evet ynonyvt f its derivation 
from which the onl rgument to be a purely | 
thetical change of t t t t 
ity or parallel can | iddu 
In harmony vw ul 
he said that the w é ] r docu 1 
of many descriptions i e down to modet 
times, correspond ery mi th the Roman « 
ployment of Jibellu totall t variance with the 
notion that the word originat the designation ¢ 
a sealed instrument \1 é nship to / ( 
seems to be espe he present conne 
tion, since the eading, so tar at 
least as concerns 1 ( | exactly 1 
place of the Jil ( the later Roma 
system and the hu f the R il anonical 
“Declaration,’ “Complaint,” “Petition” 
Our word /ihel the nar the initial ple 
in admiralty ar pecial fields 
judicature is, of course, nothing else than the Roma 
Lihellus mace standard i1 latet b the media 
Italian jurists | tet ch now denotes 
component unit of the initial pl ing. and in the davs 
of the old real actions signifi or these actions tl 
pleading as a whole, is from t Old French cont 
meaning a narrative, the source vhich was the Latin 
computare, “to sum up.” D tion 1s a sufficient 
natural formation, derived, probably through the Ol 
French word of the s from the [| atin 
declarare ro ike clear.’ > no specif ( I 
tinental antecedent for the t nical sense in which it 


was used at common law | tandard Anglo-Lat 





word for declaration was na? This had its source 
in the Byzantine law t ist sed in the Cocke 
of Justinian to designate tl tiff’s statement ¢ 
claim made orally before t rt e word i 
survived in America in its abl ted form of “‘nart 
not until 1934 did the Illinois plaintiff cease to use a 
narr, and coqn ( e entrv of a jud 
ment by confess I frot the Frenc] 
complaindr originating |_atit hlanage? Mee 
lament,”” whose p e me in this sense was 

29. Skeat, Ety Cent. D 
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0 Rolland, | eh 
ci-x1 i lowe 6 iil ae 
Holdewarth 9 Hist | v (3d ed. 1997) 320 
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terms ot Ang Saxon origin. It descends from the 
Anglo-Saxon andswaru, signifying a response or coun- 
ter-statement, whose primitive meaning seems to have 
been that swearing against.”** The idea thus 
suggests itsell although by accident, it 1s the answer 
under oath \ is most true to the etymology of the 
word. Ref m is from the Latin replicatio, the 
name given to the part of the Roman formula which 
embodied the plaintiff's affirmative answer to the de- 


fendant’s « presently to be mentioned. The term 


replicare ‘‘to fold,”’ and thus “‘to bend 


¢ lar 
Was cerTive 


back,” there being here a figurative reference to its 
effect. if su ful, in turning aside or repelling the 
defendant’s assertion.*® Reply is the same word, modi- 
fied through 7 er, the French adaptation of replicare. 
“Demurrer,” “Exception” 

More s ply affected by the vicissitudes of pro 
cedural histo ire the terms demurrer and exception 
Coke tells us that “demurrer” comes from the Latin 
lemorari é “and therefore he which demur- 
reth in law iid he which abideth in law.’"** This is 
correct as far as it goes, the intermediate form being 
the Anglo-French demorer, demurer. By Coke’s time 
the word had taken on its present-day meaning of 
objection in point of law to an antecedent pleading. But 
its original use was otherwise. Originally “to demur” 


signified that the party abided or rested his case upon 
the point arising by virtue of the objection, and this 
whether he was the objecting party or the party against 


whose pleading the objection was directed. In other 
words, “de , ts early sense, was not the name 
of a procedural weapon, but denoted the conduct of one 
party or the other, attendant upon the putting forward 
by either of the objection in point of law.*8 In its 
later use the term has been an extremely valuable one 
aS giving a s|x fic label to a particular kind of objec 
ion in lav | it is especially unfortunate that modern 
procedural reform, through a mistaken notion of effect 
ing simplification, has in various quarters seen fit to 
discard it. 71 term exception proceeds from the Latin 
rceept . legal expression the latter took its rise 
in the secot formulary period of the Roman pro 
cedure, th ycteristic of which was that the praetor, 
after a prepat hearing, issued his written com 
mand—the f ‘l to the judea appointed to try the 
cause. directing that he “condemn” or “absolve” the 
lefendant i cordance with its terms. Basically, the 
condition of condemnation, although usually stated by 
wav of legal lusion, would be the existence of what 
we would call the “cause of action.”” Thus: “Titus. 
be jude. If it appears that Numerius Negidius owes 
(dare oport to Aulus Agerius*® 100 sesterces, con- 
demn him. otherwise absolve him.’ But it may be that 
the defendant has a defense, not in denial of the cause 
of action, but such as renders it unavailable to the 
plaintiff, or, in the language of our common law, such 
as avoids the action The defendant, for example, 
maintains that the plaintiff has made an agreement not 
to sue In sucl ase the proposed defense enters into 
OF Dp . {nswer 
if Z wfur juia per cam replicatur 
ption Inst. Just. IV, 14 

> | son wal 
8. Hor 1. Introd. to Y. B. 12 & 13 Edward III 
(Rolls Ser Ixxxv: Zane f it. supra note 16 at 459; 
Millar, 7/ f the Des r (1936) 21 Ill L. Rev 

140-441 

19 \ \ i and Numerius Negidius were the John 


Doe and | rd R f the Roman law 


the formula as a sub-condition, in this wise: ‘Titus, be 
judex. If it appears that Numerius Negidius owes to 
Aulus Agerius 100 sesterces, then if there has been no 
agreement between Aulus Agerius and Numerius Ne 
gidius that that money would not be sued for, con 
demn him, otherwise absolve him.’*° Accordingly, 
“since this further condition is looked upon as some 
thing subtracted or excepted from the principal condi 
tion, it is known as an exceptio.”** From this fact the 
name came to be applied to the defensive right itself. 
And when the formulary procedure disappeared, the 
same name continued to be used for this manner of 
defensive right and was employed as well for the allega 
tion asserting it. With similar application to the de 
fense, but not always with the same precision of mean 
ing, the word became part of the mediaeval procedural 
vocabulary, and in Anglo-Norman times was adopted 
in England, where it came into employment as the 
designation of the defensive allegation in general.*? In 
the early Year Books the defendant's allegation, 
whether of fact or of law, so far as it has a definite 
technical name, is always an “exception.” The word 
“plea” for his allegation of fact does not come into 
technical use until a later day, probably in the fifteenth 
century. 

Now it was just at this period of “exceptions” 
that there was passed the statute (Stat. Westminster 
I], 1285, 13 Edw. I, c. 31) which is the source of bills 
of exception. In that day, the pleadings being oral, 
an allegation was not permitted to be entered of record, 
unless it met the approval of the court. Hence, if the 
defendant advanced an “exception” in the sense noted, 
and the court, either by reason of what was argued on 
the other side or otherwise, declined to allow it to go 
upon the roll, there was no way in which the defendant 
might assign this decision as error, for obviously the 
court of error could not look beyond the record To 
remedy this situation the statute provided that when 
one impleaded before any of the justices “proposes an 
exception” (proponat exceptionem) and unsuccessfully 
prayed to have it allowed, he was to write the exception 
and pray that the justices affix their seals in witness, 
which should accordingly be done, and one declining 
another was to act. Thus the court was required in 
effect, by sealing the disallowed exception, to make it 
a part of the record for the purposes of the proceeding 
in error. But the point here to be noted is that, as 
concluded in Mr. Zane’s learned article, the term “ex 
ception” of the statute did not mean anything else than 
the defensive allegation later coming to be known as 
the “plea” or the “demurrer.”** Two cases from the 
reign of Edward IV serve to illustrate the early oper 
ation of the statute. In one the defendant in assiz 
pleaded a release to a tenant at will by the lessor “and 
the opinion clearly was that the release was not valid 

Genney and other apprentices prayed that the plea 
be entered. Markham: It shall not be, but make a 
bill and we will seal it.”** In the other, an action of 
debt upon a written obligation against J. W. of D., the 
defendant pleaded in abatement that there were two 
D.s in the same county and neither without addition. 


40. Sohm-Mitteis-Wenger, /nstitutionen (17th ed. 1928) 
701-702 


$1. Millar, Legal Procedure (1924) 12 Encyc. Soc. Sci 
12. 2 Pollock & Maitland, of. cit. supra note 17, at 611 


3. Zane, op. cit. supra note 16, at 457-458. 
14. Pasch. 2 Edw. IV, 6, pl. 14, anno 1462 
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Brian ruled the defendant 1 er, because the $s existen the word should 
defense contradicted the the defendant’s ow1 tion its later meaning and deno 
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exception. Brian. Mak ul [ will seal it notion of jection” acquired 
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nection had taken o1 ibstar the same meanit ciency of the answer or for faul 
that it has today. for hi [ if ng the matters I 11K¢ OO, rather 
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material evidence given to a1 1 hich by the court ey J ww dhe taers 
is overruled.”*® The 1 on for t videning is not ‘er a CTE | procedure to 
far to seek \s distinct from t ppli tion of the _—- - . _ ar = 
term “exception” to the defer ( llegation propet — a 
there was at least one other e b vhich it et 2 . 

tered our legal vocabulat While regularly uss i . 

the Romano-canonical procedure respect of a de ns “rs 1s 
fensive allegation, we also fir t there employed te Trial 
signify an objection to the compete ( 1 witness‘ Lhe eng iipuage pr 


or even of an evidentiary document.*® This use was erm in tn ra tri Its g 


taken over by the Ang! Nort Glanvill spe , e | 
e P | | nm 1 Ita T 
ing of the grand assiz i that t tenant ‘may po ~hibdebrvs ’ gpa ae 
sibly have a just cause of except inst one or more oe See withl Gudies 
. 99 , , ‘ ‘ latable vit r ¢ tness | 
oT the twelve. and tf { 1u I 1 i be exceptec ’ m 
; ; iccenting on e of the DIsé 
against by the same means | vitnesses in the bs, 
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itensa, Sp. sentencia, Port. sentenca, 
the French sentence, used in crim- 
esignate certain quasi-judi- 
as the award of an arbitrator, and 
of our own criminal procedure. 


ven sent to hi 


idicium is preserved in the Ital- 

nish ju both of which, though 
with the meaning of “judgment,” 

re technically signify the judicial 
lirecter descent than “judgment” from 
cabulary is the term decre. This 

] f originally the neuter past 
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influence, although it was left to the American admi- 
ralty practice to employ the term, instead of “sentence,” 
as a standard expression for the final judgment. 
Postscript 

In the foregoing account of a few of the more 
usual items of our procedural terminology there appear 
conspicuous instances in which the pursuit of verbal 
origins carries us back into the history of institutions. 
\s elsewhere in the language, the root-meaning of the 
words surveyed has generally suffered mutations of 
greater or less degree, sometimes, indeed, has disap- 
peared or is scarcely detectable, but sometimes, again, 
is of persisting vitality. Incidentally, these examples 
show how much our legal language owes to Latin, 
either more or less directly or through the medium of 
Norman-French. Whether a particular institution is 
of Germanic or Roman origin, the fact that the men 
who welded the principles of the two systems in the 
formation of English procedure habitually spoke Nor- 
man-French, or, to use a more accurate term, Anglo 
French, and that the language of recordation was Latin, 
rendered it inevitable that French or Latin should have 
engendered most of our procedural terms.** Here 
there was no room for any such parallelism of French 
and Anglo-Saxon words as existed with reference to 
the things of daily life (witness the conversation of 
the jester and the swineherd in Sir Walter Scott's 
Ivanhoe), and to a limited extent, also, with reference 
to the more common legal transactions outside of 
court,°*—for the administrators of the procedure were 
the administrators also of its language. As compared 
with the corresponding terminology of the Continental 
systems our own procedural terminology has, on the 
whole, no occasion to reproach itself. There are some 
conceptions expressible in our system only by a cir- 
cumlocution, for which specific terms exist on the Con- 
tinent, but, on the other hand, we have instances of 
adequate terms where the Continental terms are lack- 
ing in adequacy. While capable of improvement, our 
terminological heritage is not likely to undergo any 
radical recasting; any such movement, for example, as 
that which in nineteenth century Germany brought 
about a general de-Latinizing of legal terms would be 
at war with the composite character of the English 
tongue. Improvement, indeed, is not likely to come 
very fast. For, unlike the medical profession, lawyers 
are highly averse to invention of new terms, and, for 
some unknown reason, especially so if they have too 
strong a flavor of classical root—even if the new term 
is a scientific need for a new or newly identified con 
ception. In any event, it is a distinctly serviceable vo- 
cabulary that we have been bequeathed and if the pro- 
fession is reluctant to make scientific addition, it is in 
duty bound to hold fast to what we have, throughout 
every simplification of procedural institutions, so long 
as the old precision of meaning remains basically un 
affected. 
ss We enter a court of justice: court, justices, 


judges, jurors, counsel, attorneys, clerks, parties, plaintiff, 
defer.dant, action, suit, claim, demand, indictment, count, dec 
laration, pleadings, evidence, verdict, conviction, judgment, 
sentence, appeal, reprieve, pardon, execution, every one and 
everv thing save the witnesses, writs and oaths, have French 
names.” 1 Pollock & Maitland, op. cit. supra note 17, at 81. 

54. E. ag. “act and deed,” “will and testament ;” not 
coupled in usage, “bond” and “obligation.” See on this point 
Weekley. The English Language (1929) 67; id., Cruelty to 
Words (1931) 43. As to the respective parts played by Anglo 
Saxon and French in the formation of the legal vocabulary 


in general, 1 Pollock & Maitland, loc. cit 
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Waddell cas applying Section 51 to private inter- 


ference wit the establishment 


f claims under the 
homestead la 
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uations witl e civil liberties field is suggested by 
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the collective bargaining provisions of the 1920 Trans- 
portation Act in that case, Section 43 of Title 8 of 
the Code, an r of the Reconstruction statutes, was 
under consideration. It is the same statute as that in- 
volved in the Hague case, and was held inapplicable 
on the ground that the Transportation Act did not cre- 
ate a private right in the individual employees, since 


the collective bargaining provisions were enforceable 
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only by publicity 


think, serve as authority for the proposition that if a 
lederal statute otherwise constitutional gives a private 
right to a citizen, Section 51 will serve tor prosecution 
of any group of persons who attempt to take it away 
from him by threat or intimidation. Section 51 then 
appears ava le against vigilantism affecting statu- 
tory rights under the recently extended commerce 
clause, for « ple, or any other phase of Federal 
powe! The Harlan case, recently nolled as a part of 
a negotiated peace in the Kentucky mines, is the ex- 
ample that is freshest in mind. Here Section 51 was 
used to prosecute organized intimidation looking to de- 
privation of rights under the Wagner Act. I see no 
distinction in principle between this case and those of 
organized idation of tenant farmers, to deprive 
them of benefits under Federal agricultural aid acts, 
or similar activities directed against citizens on Fed- 
eral relief roll 

The scope of Section 51, as I have outlined it, 
leaves untouched all anti-alien activities and the many 
fields of action where the Federal Government has not 
entered with legislation and does not appear to be 
mminently contemplating legislation. The mainte- 
nance of civil liberties in these fields must be left to 
the State au ties, supported by the initiative of in- 
dividuals i1 king the safeguards provided by the 
Constitutions and laws of the State and Federal Gov- 
ernments d by the educational work of such groups 
as this seeking to create a pervading respect for the 
maintenance of our democratic institutions and the 
bases upon which they rest 

Federal tivity, unfortunately, can be used not 
only to guarantee, but also to deprive of civil liberties. 
Che present r in Europe, although we remain neu- 
tral, is engendering in this country an intense national- 
ism. Irrespective of the way one may feel about an 
increase in nationalism, some of its manifestations, and 
I refer particularly to the well-founded fear of foreign 
propaganda nclude an opposition to aliens as such, 
and a wa ti-alien agitation which runs counter 
to the traditional principles of tolerance in this country. 
I have some fear that advocates of oppressive anti- 
alien measur¢ vill try to find a measure of aid and 
comfort in the recent tendency in the Supreme Court, 
manifested in the Haque case, to treat civil liberties as 
the privileges and immunities which the Constitution 
guarantees ly to citizens, rather than as elements of 
the due process of law guaranteed to all persons, Even 
citizens, however, we know f our experience from 
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1914 to 1917, were harassed by all sorts of unorganized 
and semi-organized spy hunting and _ patrioteering, 
which was often nothing but a cloak for personal vin 
dictiveness or a weapon in labor disputes. I hope 
that we can apply to our present situation some of the 
experience whicn the Department gained in those pre- 
war years and even in the war years. The Department 
had then to withstand terrific pressure for repressive 
activity under the successive increasingly drastic 
amendments of the Espionage Act. In order to pre- 
vent Federal prosecutors from yielding to that pres- 
sure, the Department found it necessary to issue in- 
structions to all United States Attorneys, ordering 
them to clear with the Department before seeking in 
dictments under the Espionage Act. 

More difficult to restrain within proper and con 
structive channels is the zeal of many worthy citizens 
in private life to assume personal responsibiiity for the 
enforcement of what they think are the laws of this 
country. If their efforts are limited to presenting evi 
dence of subversive activities to the constituted authori- 
ties, these citizens will serve a useful purpose. If, how- 
ever, they undertake to intrude into the private affairs 
of their neighbors, or to take the law into their own 
hands, they will become as great a menace to our in- 
stitutions as are the activities which they seek to ex 
pose. 

| am not in a position to disclose to you in detail 
the program of the Department of Justice. I can state 
that like most American citizens we are proceeding 
on the assumption and fervant hope that the United 
States will stay out of the war in Europe. The De 
partment has already announced that it is considering 
the creation of a special unit to handle espionage, prop 
aganda, and similar problems which neutrals face in a 
world at war. That unit will be placed within the 
Criminal Division, under my supervision, and I can 
give you assurance that it will be closely coordinated 
with the Civil Liberties Unit, in order that the Depart- 
ment of Justice, which seeks to maintain those liberties, 
will not become an instrument of oppression. 

In concluding, let me express my earnest hope 
and my confident expectation that the Department of 
Justice will respect the civil rights of all persons living 
in this country, whether or not its officers approve 
of their political program or social views. Officers of 
the Department were recently subjected to severe criti- 
cism by a Member of Congress for supposedly giving 
aid and support to the Communist Party in the United 
States by participating in this National Conference on 
Civil Liberties. Apparent to any one is the injustice 
of so characterizing the work of a conference which has 
brought together individuals and organizations repre- 
senting diverse political views for the sole purpose of 
preparing to meet the threat which the conflicts of 
other nations hold to the American standards of liberty 
and justice. I think that the record of the Department 
of Justice adequately demonstrates the impartiality with 
which the Department seeks to enforce the laws of this 
nation. Whenever we have legally competent evidence, 
we in the Department will vigorously prosecute to the 
full extent of our authority those who, seeking to 
undermine American institutions, violate Federal laws 
In the process, however, we will not lose sight of the 
Constitutional guaranties and will not risk destroying 
our liberties in an excess of zeal in seeking to defend 
them. 
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ANNOUNCEMENT OF 1940 ESSAY CON- 
TEST CONDUCTED BY AMERICAN 
BAR ASSOCIATION PURSUANT 
TO TERMS OF BEQUEST OF 
JUDGE ERSKINE M. 

ROSS, DECEASED 


INFORMATION FOR CONTESTANTS 


Subject to be discussed: 


“To What Extent May Courts Under the Rule 
Making Power Prescribe Rules of Evidence?” 


must be submitted: 
1940. 


Time when essay 


On or before February 15, 


Amount of Prize 


Three Thousand Dollars. 

Eligibility 
Contest will be open to all members of the Asso- 

ciation in good standing, except previous winners, 


members of the Board of Governors, officers, and em- 


ployees of the Association. 

No essay will be accepted unless prepared for this 
contest and not previously published. Each entryman 
will be required to assign to the Association all right. 
title and interest in the essay submitted and the copy- 
right thereof 
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TAYLOR 


Who has retired after nineteen years’ service as Man 


JOSEPH R. 


\MERICAN BAR ASSOCIATION 


JOURNAL, 


Editor of the 


aging 


An essay shall be restricted to six thousand words, 
including quoted matter and citations in the text. Foot- 
notes or notes following the essay will not be included 
in the computation of the number of words, but ex- 
cessive documentation in notes may be penalized by 
the judges of the contest. Clearness and brevity of 
expression and the absence of iteration or undue pro- 
lixity will be taken into favorable consideration. 

Anyone wishing to enter the contest shall com- 
municate promptly with the Executive Secretary, 
American Bar Association, 1140 North Dearborn 
Street, Chicago, Illinois, who will furnish further 
information and instructions. 


\ PRIVATE LEGAL INSTITUTI 

“For a number of years a group of lawyers from 
Chicago, New York, and Washington have met regu 
larly to discuss matters of taxation. The group func 
tions somewhat along the line of the radio program 
sponsored by the University of Chicago. Each mem 
ber takes one case and digests it thoroughly, sending 
When the group 
one who digested the case leads the discus 
Each has a separate matter and in this way 
the new developments in the field are kept in view. A 
has been made that attorneys in Detroit 
might be interested in organizing a group to function 
Detroit Bar Quarterly, October, 


the other members a memorandum. 
meets, the 


sion ot it 
suggestion 


along similar lines.” 
1939, 























The “Neighborhood Law Office” Experiment 
Launched With Some Opposition 

Much consideration has been given during the 
last three or four years to means by which the pub 
lic may be led to make larger use of the services of 
lawyers, desirable no doubt from the point of view of 
both the public and the profession 

The rise and spread of public relations commit 
tees in bar associations has had the legal profession’s 
interest primarily in view, but the profession has not 
been unmindful of its duty to serve the public even 
without compensation. It is no doubt true that many, 
if not the majority of lawvers, will not turn away an 
impecunious person who has a good cause of action 
or a meritorious defensé But the lawyers who insist 
that only they shall be permitted to render legal serv 
ice have for some time recognized that their assertion 
of this monopolistic claim obliges them as a group to 
recognize a duty to furnish legal services to those who 
need it whether able to pay or not, and legal aid o1 
ganizations have come into existence all over the coun 
try. There is now a national organization of such 
societies. In their operation in various ways they 
seek to ascertain whether a prospective client is able 
to pay any attorney's fee. If so, the organization usu 
ally refuses its aid, advises the employment of a lawyet 
and sometimes refers the person refused to a lawyer, 
or a list of lawvers. who will take the case for the 
small fee that the person can pa Che spread of such 
organizations and the existence of their national o1 
ganization, which studies all manner of questions relat 
ing to legal aid, suggests that the plight of the person 
who needs but can pay nothing [01 legal service 1s 
receiving general and sympathetic consideration 

Of late there has been much discussion of ways 
of taking care of that supposedly very large class of 
people needing legal service who cannot pay the ordi 
nary fee but can pay somethin Reference has al 
ready been made in this column to proposals for estal 
lishing organizations to serve such people, sometimes 
called “legal clinics” or “neighborhood law offices,” and 
attention has been called to some of the opposition 
thereto. 
First Tried in Philadelphia 

The National Lawyers Guild appears to have be 


gun the first experiment in an attempt “to bring legal 
service to families in the lower-income brackets It 
’ ] 


recently opened six “neighborhood law offices” in Phi 
adelphia, each of which is staffed by partnerships ot 
from two to six attorneys who will charge minimum 


fees of $1. A permanent advisory committee of attor1 


neys, including Dean Herbert F. Goodrich, of the Un 
versitv of Pennsylvania Law School; Francis Fishet 
Kane. winner of the 1935 Philadelphia Award, and 
Earl G. Harrison, president of the Pennsylvania Pub 
lic Charities Association, is observing the experiment 

If successful in Philadelphi e guild contet 
plates the opening of similar offices in other cities 
Dean Garrison Firmly Supports Plan 

Speaking recently before the Washington Chay 
ter of the National Lawyers Guild, Dean Lloyd K 
Garrison, of the University of Wisconsin Law School, 


formerly chairman of the American Bar Association's 
Committee on Economic Condition of the Bar and 
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now vice preside it 


I 
the early establisl 
mittee, consisting 


coordinate plans for 


all parts of tl 
of the bar to be 
problem of “too 
service.’ 

He told the 
problem is not 
of the number o 
in bringing legal 


4 


erally recognized 


population live in 


ne 


like other agencies 


of the Guild, announced plans tor 
iment of a national non-partisan com 
of lawyers, judges and educators, to 
expanding the field of legal service 
country He called upon members 
“lawyer statesmen” a to solve e 

nanv lawvers and 1 ttle | 

meeting that the real ans 

1 the traditional arti! ction 
f lawyers permitted to practice, but 
service to the orea | 1 ¢ 
group, asserting that this fact is coming to be get 
Pointing out that nearly three-fourt tthe: : 
1 cities, he said the k profession 
and institutions, must adjust itself 
environment in which rapid 


to a radically changed 


urbanization of society 





mentioned the Philadelphia experiment involving é 
establishment of six neighborhood law offices Novem 
ber Ist as among several attempts to meet the ob 
lem of legal service for the middle-income gt 
also noted that proposals along similar lines wert 
under consideration in Chicago, New York, Minn 
apolis and San Francisco. He describe the Philadel 
phia plan, which he was disposed to regard as an ap 
parently eltective means oO! expanding v el S S 
unique in that clients would pay $1 r consultations 
of a half hour or less, $4 and up for drafting of wills 
deeds, and similar documents, and from $15 » for 
representation in suits 
S ONL Lawye rs ] Olce Oppo tion 
But such proposals are not w it Oppositic 
The Philadelphia Legal Intelligencer r tly } ed a 
letter that expressed a view that is in 
individual lawyers. In part, it said 
hese ‘Neighborhood Law Office 
private law partnerships enjoying an un 
securing contacts and business. The 
and ‘bargain rate’ policy violate every 
ethical practice 
“At the present time, the legal p 
tion to being in competition with fell 
tempting to earn their living, is also 11 tit t 
the Legal Aid Society and other so-cal ¢ 
agencies, as well as with the Public Def I ‘ 
agencies, at this time are giving legal el ce t t 
charge to people who can well afford e€ 
theretor, even going to the extent of handling \ é r 
which are certai not in their line st 
cards to be le solicit ng \ t t 
ises In the cases referred t I € 
fender, the legal practitioner would be ng e] 
a small fee or even a promise Of a Ss! t 
a later date. These opportunities f 
eral practitioner. In fairness to the pre t defend t 
must be admitted that they are exercising 
able precaution against accepting cases from pet 
might be able to employ private counsel The prese 
incumbents of the office are doing excellent work 
modest manner, without any thought 
selfish gain. However, the bar cannot alw be sur t 
en of equal caliber will always hold the off 
“T certainly think that it is about time 
associations atten pted t do something t protect t r 


members of the ba 


t 


1S 


1 1 
ave €eT 


LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 


one of the chiet phases 
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develop a practice from which they might earn a livelihood, 
and most of the members of the bar have had to make use 
of their neighborhood friends and associations to try to 
develop such a practice. To authorize these ‘Neighborhood 
Law Offices’ to operate in the manner permitted will only 
result in hardship and unfair competition to those attorneys 
fore depended solely on their neighborhood 


who have heret 


business for sustenance 

‘Those few attorneys who are known as corporation 
attorneys, and who represent the banking and corporate 
interests, as well as clients of a caliber who can afford to 


and who do pay fees commensurate with their financial 
status, are not affected by any of the practices complained 
of. The average practitioner, however, has had a terrific 
struggle to earn a bare living, and the solicitation of cases 
by the agencies giving free legal service has hurt con- 
siderably 


I, for one, certainly feel that if the bar association 
would devote re time to suppressing illegal practice of 
law by those who have no authority so to do, more good 
would be lished than by soliciting free clients for 


limited group clients for limited groups on the theory 


that they are to receive bargain rates, whereas, in truth, 


the general legal practitioner, on the average, renders a 
cheaper-costing service to clients. By advertising the so- 
called ‘bargair tes,’ the average person must necessarily 


believe that to consult an attorney not in the ‘Neighbor- 
hood Law Office’ group is a costly proposition, which, of 
course, is 100 per cent erroneous.” 

Chicago Bar Association and the Polish Lawyers 

In this column, reference was recently made to 
the recommendation of a committee of the Chicago 
Bar Association that the Association set up a reference 
plan to assist prospective clients in finding lawyers and 
ultimately that the association set up a law office to 
serve people of small means in matters which lawyers 
in private practice cannot handle profitably. 

This proposal was recently attacked in a resolution 
passed by the Polish Lawyers’ Association of Chi- 
cago. Justifying its contention that both parts of the 
plan are founded on false premises, the resolution says : 
s not difficult to find a 


“(a) That it not only 


specialist en required, but the occasions when a spe- 
cialist 1s needed are so rare, at least in the classes of 
clients concernes 1. as not to present any problem what- 
ever. 

b) That a large percentage of lawyers in this 
ounty not only can well afford, but would welcome the 


opportunity handle most of the legal business which 
the Chicago Bar Association calls ‘not profitable.’ ” 

Other objections to the plan were listed in the 
Polish lawyers’ resolution as follows: 

‘That in both types of legal matters, that is, those that 
do not actually require specialists, and the rare ones that 
do, the lawyer for the prospective client to retain in the 
first instance is the practitioner who takes an active in- 
eighborhood or community 


terest in the civic life of the 1 
where the client resides 

‘That the list of lawyers, both specialists and general 
practitioners, to whom clients would be referred under 
is limited to members of the Chicago 


the ‘Reference PI 
Bar Associatiotr 

“That the ‘Reference Plan’ would inevitably become 
subject to the abuse of favoritism, because the degrees of 
qualification 
vary, and cor 
in making assignments 

‘That both parts of the plan would effect a diversion 
of legal business from the lawyers in the community to 
vhom the client would soon, and properly, come were the 


' 


lawyers in each specialty naturally would 
ideration thereof necessarily would be given 


plans not in operation. 
‘That the proper personal, fiduciary relation between 
lawyer and client would be impossible to preserve. 





“That even ‘dignified’ advertising is still advertising 
and in violation of all canons of professional ethics. 

“That the difficulties of determining which clients are 
‘of small means’, and thus eligible at the bar association 
law office, would be so great that a vast class of ‘bargain- 
hunting’ clients would soon be tempted to claim having 
small means, since the office would rapidly gain in popu- 
larity with the lay public, and thus legal business of all 
kinds, even including presently ‘profitable’ business, would 
be diverted to the office. 

“That the ultimate result would be that the office 
would compete with the private practitioners and the aver- 
age earnings of all lawyers would be lower than they are 
now. 

“That the plans proposed would thus, and in other 
ways, create new problems much more serious from the 
standpoint of both the public and the lawyers than any 
problems that may now exist. 

“That the bar association law office would be a step- 
ping stone to socialism in the legal profession.” 

A Problem for the Profession 

The Committee on Professional Ethics and Griev- 
ances has received enough inquiry from individual law- 
vers and law firms, who desire in some special degree 
to serve the low-income group, to suggest that the 
profession must now determine the conditions upon 
which such ventures shall be approved. 


A New Form of Solicitation Condemned 


\ law firm that defended suits for an insurance 
company prepared a table showing the results bf its 
work. In each case, it showed the settlement demand 
or the ad damnum, the actual result obtained in set- 
tlement or by suit, the fee charged and any other ex- 
pense involved. The table was given considerable cir- 
culation among prospective or possible insurance 
company clients. 

The Committee on Professional Ethics and Griev- 
ances was asked whether this action was ethically 
proper. It viewed the firm’s sole purpose to be the 
procurement of employment and what it did clearly 
within the condemnation of Canon 27. 


Do the Present Canons Adequately Cover Practice 
Before Administrative Tribunals? 


The suggestion was recently made at the annual 
bar association meeting of a prominent state that a 
special set of canons of ethics should be framed to 
apply to persons who compose administrative tribunals 
and those who practice before them, analogous to the 
Canons of Judicial and Professional Ethics that now 
apply to judges and lawyers. The suggestion was 
communicated to the Committee on Professional Ethics 
and Grievances. It now has it under consideration, 
not yet having determined how far the present canons 
are inadequate. It welcomes suggestions from the 
profession. How often have lawyers observed be 
havior that seemed improper, that probably would not 
have occurred in a court where judge and lawyer 
acknowledged the authority of the canons? To what 
extent does the fact that members of administrative 
tribunals and those who practice before them are not 
required to be and often are not lawyers present a 
difficulty? Suggestions may be directed to the chair- 
man, Post Office Building, Columbus, Ohio. 
COMMITTEE ON PROFESSIONAL ETHICS 
AND GRIEVANCES, 
H,. W. Arant, Chairman 

















OPINION 196 
(October 20, 1939) 
ATTORNEY’S EXPENSES — COMMISSIONS— 
It is improper for a lawyer to retain, pursuant to arrange- 
ment with an abstract company, one-fourth the charge for 
an abstract, made by it for his client, as commission for 
bringing it the business, unless such retention is with the 
knowledge and consent of the client after full disclosure. 
The Committee has been asked to express its opin 
arrangement whereby, 
when a lawyer has an title made for his 
client by an abstract company, he bills his client for the 
and, upon collection 


ion as to the propriety of an 
abstract of 


full charge made for the abstract 
of same, pursuant to an understanding with the ab 


stract remits it only three-fourths of the 


charge, retaining the balance as a commission for bring 


company, 


ing business to the abstract company 

The opinion of the Committec 
MILLER, Messrs. Phillips, Arant 
Drinker and Taft concurring 

Canon 38 provides ‘A lawyer should accept no 
compensation, commissions, rebates or other advantages 
from others without the knowledge 
client after full disclosure.” 

The statement submitted does not expressly state, 
but clearly implies, that the arrangement was carried 


without the knowledge or consent ot 


was stated by MR 
Houghton, Brown, 


and consent of his 


out by the lawyer 
his client. Obviously. the arrangement violates the ex 


press provisions of Canon 38. 
knowledge and consent of 


unless the lawyer’s com 


mission is retained with the 
the client after full disclosure 


OPINION 19, 
(October 21. 1939) 

SOLICITATION — SEEKING PROFESSIONAL 
EMPLOYMENT FROM GOVERNMENTAL AGENCY 
—It is not improper for a lawyer directly or through others 
to seek employment from a governmental agency such as 
the Home Owners Loan Corporation. 


\ member of the Association asked 

(a) Whether, “in view of the rather widespread 
practice of attorneys seeking legal business on a fee 
basis rather than direct employment on a salary from 
the Home Owners Loan Corporation, some exception 
may have been held to exist in soliciting business from 
a federal agency.” 

(b) Whether solicitations may be properly made 
for the professional employment of a lawyer by Home 
Loan governmental 


“some one ot 


Owners other 
agency by 


other public officials in 


( orporation or 
members of Congress or 
attorney whom 


more 
behalf of an 
they recommend as competent to attend to legal busi 
ness which the Corporation may have.” 

The opinion of the Committee was stated by MR 
HOUGHTON, Messrs. Phillips, Arant, Miller, Brown, 
Taft and Drinker concurring 

Canon 27 forbids solicitation of professional em 
ployment by circulars, advertisement, personal commu 
nications or interviews not warranted by personal rela 
tions. 

Opinion 7 concerns a case of solicitation which was 
warranted by personal relations between an attorney 
and the members of the Tribe of Indians. Thx 
attorney had represented the tribe in legal matters for 
many vears, had set its individual members many 
times, was well known them, and had don 


( sage 


ved 
to all of 
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His conduct in 


valuable work for them 
ters to members of the tribe asking for future employ 


sending let 


ment was held to be justified by personal relations 
In Opinion 74 it was held that seeking election or 
appointment to public office (solicitor for municipal 


a lawyer 


corporation ) which could be held only by was 
not solicitation of professional employment under 
Canon 27. The appointment in that case was to be 
made by the mayor or by the city commission 

Opinion 79 condemned the publication of an ad 
vertisement: ‘Assistant General Counsel of large cor 


- 


desires 


poration new position of similar character.” 
Other opinions discuss the question of what constitutes 
solicitation 

We think it clear that a lawver’s seeking employ 
ment in an ordinary law office, or appointment to a 
civil service position, is not prohibited by the Canon 

The Home Owners Loan Corporation is a govern 
mental instrumentality and its attorneys, while not 
technically public officers, are really in the public serv 


ice. We are of the opinion that the ( 
tended to prohibit an attorney from applying to 
an agency for employment. As 
what is I 


sougnit 


Suc h 
stated in Opinion 74, 
in such a case is not professional em 
ployment, but appointment to a position in the nature 
of a public office, which can be held only by a law ye! 


If a lawyer may seek such employment without 


violating the Canon, in our opinion it 1s proper for any 
person to recommend him for such employment 
OPINION 198 
(October 4 1939 
EMPLOYMENT—A lawyer may properly accept 


employment to represent an insurance company, when such 
employment is tendered by an insurance adjustment cor- 
poration authorized to employ counsel for the insurance 
company, if the adjustment corporation is not engaged in 
the unauthorized practice of law and the lawyer’s employ- 
ment conforms with the provisions of Canon 35. The fact 
that the adjustment corporation solicits the business of 
adjusting claims does not in itself make the lawyer’s em- 
ployment improper unless the circumstances are such that 
the solicitation of the adjustment business constitutes in- 
direct solicitation of professional employment for the 
lawyer. 


OPINIONS—Opinion 96 Clarified. 
A member of the that 


with 


\ssociation has suggested 
iled 


Principles in 


this Committee’s Opinion 96 cannot be recon 
35 and 47 and the “Statement of 


Reference to Collection 


Canons 


\gencies” promulgated by the 


Committee on Unauthorized Practice of the Law in 


a og ; : : 
1937 Cherefore this Committee has been ré quested to 


render an opinion which will clarify the situation 


The opinion of the Committee was stated by MR 


BROWN, Messrs Phillips, Arant, Houghton, Miller, 
Drinker and Tait concurring. 

Opinion 96 was rendered on May 2, 1933, and its 
headnote reads as follows: 

“EMPLOY MENT—It is proper for a lawyer to ac 
cept employment to represent insurance companies when 
such employment is tendered by a corporation which so 
licits insurance claim adjustment busine 

Canon 35 reads as follows :! 

1. When Opinion 96 was rendered Canor ontained the 
following additional paragraph: “The established custom of 
receiving commercial collections throug gel s not 














be 
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‘The professional services of a lawyer should not be 
controlled or exploited by any lay agency, personal or cor- 
porate, whi intervenes between client and lawyer. <A 
lawyer's responsibilities and qualifications are individual. 
He should avoid all relations which direct the performance 
of his duties by or in the interest of such intermediary. 
\ lawyer’s relation to his client should be personal and 
the responsibility should be direct to the client. Charit- 
able societies rendering aid to the indigent are not deemed 
such intermediaries. 

‘A lawyer may accept employment from any organiza- 
tion, such as an association, club or trade organization, to 
render legal services in any matter in which the organiza- 
tion, as an entity, is interested, but this employment should 
not include the rendering of legal services to the members 
of such an organization in respect to their individual 
affairs.” 

At the 1937 Annual Meeting of the Association, 
the Committee on Unauthorized Practice of the Law 
reported a “Statement of Principles in Reference to 
Collection Agencies” from which the following is an 


excerpt 

“It is improper for a collection agency: 

“(1) To furnish legal advice or to perform legal serv- 
ices or to represent that it is competent to do so; or to 
institute judicial proceedings on behalf of other persons. 

“(2) To communicate with debtors in the name of an 
attorney or upon the stationery of an attorney; or to pre 
pare any form of instrument which only attorneys are au 
thorized to prepare 

“(3) To solicit and receive assignments of commercial 


claims for the purpose of suit thereon. 
“(4) In dealing with debtors to employ instruments 


simulating forms of judicial process, or forms of notice 
pertaining to judicial proceedings, or to threaten the com 
mencement of such proceedings 

“(5) To solicit claims for the purpose of having any 
legal action court proceeding instituted thereon, or to 
solicit claims for any purpose at the instigation of any 
attorney 

“(6) To assume authority on behalf of creditors to 
employ or terminate the services of an attorney or to 
arrange the terms of compensation for such services. 

“(7) To intervene between creditor and attorney in 
any manner which would control or exploit the services 
of the attorney or which would direct those services in 


the interest of the agency. 

“(8) To demand or obtain in any manner a share of 
the proper compensation for services performed by an 
attorney in collecting a claim, irrespective of whether or 
not the agency may have previously attempted collection 
thereof.” 62 A.B.A. Rep. 786, 775. 

\t the same meeting there was adopted Canon 47 
reading as follows: 

“No lawyer shall permit his professional services, or 
his name, to be used in aid of, or to make possible, the 
unauthorized practice of law by any lay agency, personal 
or corporate : 


The Application of Canon 47 


What constitutes unauthorized practice of the law 
in a particular jurisdiction is a matter for determination 
by the courts of that jurisdiction. Whether or not a 
lav adjuster is engaged in the unauthorized practice 
condemned hereby.” This language was deleted by amendment 
at the 1933 meeting of the Association. However, the circum- 
stances under which the amendment was made disclose that 
it was not the purpose of the Association to prohibit the re 
ceipt of commercial claims from a lay forwarder. The language 
was deemed unnecessary in Canon 35 in view of the amend- 
ment then being made to Canon 34. See 58 A.B.A. Rep. 176. 
161 ct seq. At the 1937 annual meeting, Canon 34 was amended 
so as to withdraw the previous sanction for a division of fees 
for legal services with a lay forwarder of commercial collec- 
tions See 62 A.B.A. Rep. 351 ct seq. and 761 et seq 





of the law will ordinarily depend upon the nature of 
his activities. Recent decisions covering the subject 
are cited in the reports of the Committee on Unauthor- 
ized Practice of the Law for 1937 and 1938. See 62 
\.B.A. Rep. 733 and 63 A.B.A. Rep. 326. 

This Committee can only say that if the lawyer 
knows, or has substantial grounds for believing, that the 
lay adjuster is engaged in activities which constitute 
the unauthorized practice of the law, Canon 47 requires 
that the lawyer refuse employment tendered through 
the adjuster, 

It may be said that Opinion 96 specifically presents 
the question as to whether the selection of an attorney 
by the lay adjuster constitutes unauthorized practice 
of the law. Subject to the reservation that a different 
rule may be recognized in a particular jurisdiction, and 
the further reservation that it is not the function of this 
Committee to determine such questions, it is the under- 
standing of this Committee that, generally speaking, it 
is not illegal for a lay adjuster to select a lawyer to 
act for an insurance company in handling a claim, if the 
adjuster, has been specifically authorized to do so by the 
insurance company. However, the adjuster cannot as 
sume such authority as an incident of his employment. 
The following is quoted from State of Missouri v. Dud- 
ley (Mo.), 102 S. W. (2d) 895: 

“As a general proposition there is no doubt that an 
agent may be appointed to select an attorney to represent 
the principal, but where this is done it is essential that the 
attorney so employed must represent the principal and not 
the agent.” 

Also see State v. Lytton (Tenn.), 110 S. W. (2d) 
313 

If the activities of the adjustment corporation do 
not constitute the unauthorized practice of law, the 
mere fact that it solicits business does not make it im 
proper for the lawyer to accept employment to repre 
sent the insurance company. Of course it is assumed 
that the adjustment corporation does not exploit the 
services of lawyers and that there is no connection be- 
tween the agency and the lawyer which would make its 
solicitation an indirect solicitation for the lawyer. See 
Opinion 35. 

The Application of Canon 35 

The terms of the employment of the lawyer, as 
well as the actual practice in handling the claim, must 
conform to the requirements of Canon 35, The lawyer 
must represent the insurance company and not the lay 
adjuster. At most the adjuster is merely the means 
through which the insurance company employs the 
lawyer. The responsibility of the lawyer must be to 
the principal and he must look to the principal for his 
compensation. His services must be free from the 
control of the lay adjuster. He must be allowed to 
communicate directly with, and obtain his instructions 
directly from, the insurance company when he so de- 
sires. Generally speaking, copies of all correspondence 
with the lay adjuster should be forwarded to the in- 
surance company. 


“We saw how the Romans . . . when they came to 
deal with enemies which placed their felicity only in 
liberty and the sharpness of their swords, and had the 
natural elemental advantages of bogs and woods and 
hardness of bodies, they ever found they had_ their 
hands full of them.” (Francis Bacon, about 1598.) 
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JOSEPH R. TAYLOR LEAVES US 


Joseph R. Taylor has resigned after more 


than nineteen years of service as managing edi 
tor of the JouRNAL. His associates feel great 
regret at the severing of long and most pleas 
ant associations. 

Mr. Taylor was in that responsible place 
almost from the very beginning of the Jour 
NAL inits present form as a monthly. He served 
for a part of the too brief editorship of Stephen 
S. Gregory and for the whole term of the pres 
ent editor-in-chief, and his influence on the 
magazine grew greater from year to year. 

He brought to our work the education of 
a lawyer and a wealth of experience in prac 
tical newspaper work. There is a temptation to 
account, at least in part, for his deep love of 
literature, especially poetry, by his succession 
after an interval to the editorial writer’s chair 
that had been occupied at the office of the New 
Orleans Times Democrat by Lafcadio Hearn. 
Mr. Taylor read the best things, and he wrote 
with force and distinction. It is rare to find 
the practical and the cultural so admirably 
united. 

The choice of Mr. Taylor as managing 
editor of the JOURN AL was a success from the 
beginning. The things required for everyday 
life were there, of course,—diligence, painstak 
ing carefulness, competence, good judgment, 
moral standards, fairness. But above all and 
beyond all these were qualities that are never 
seen at a glance, in the routine of the day’s 
work, but are brought out only by times of 
stress, by the working of men under pressure, 
by great changes, where all that has gone be 
fore must be re-examined in a new light. 
Joseph Taylor appeared to be at the top point 
of efficiency as the directing officer of the official 
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publication of the American Bar Association 
when the Association’s scheme of existence was 
changed fundamentally, a federative and rep 
resentative plan being put in place of the old 
arrangement, which was the town meeting writ 
large and now inadequate to cope with the 
problems of great distances and great numbers 

Mr. Taylor rose to the occasion instantly. 
The JoURNAL did not wait for a slow adapta- 
tion of its point of view to the new order of 
things. It assumed a lead that no one has chal 
lenged. There was a new life in its veins, a re 
birth that the proponents of the new plan had 
scarcely ventured to hope for. The JourNat 
changed its very appearance. It looked differ 
ent, and it was different. Many have partici 
pated in that result and there is glory enough 
for all, but in the transition to the new Ameri 
can Bar Association the contribution of the 
JOURNAL cannot be separated from the work of 
its managing editor. All can be summed up by 
saying that to the high professional 
which governed his life and work he was now 
seen to have brought the rare intellectual gift 
which we call genius. 

We shall miss his figure from our circle 
At annual meetings unhurried, imperturbable, 
philosophical; at all times rich in his stores of 
the world’s great prose and poetry ; companion- 
able, loyal, clear-sighted, self-effacing, he will 
often come into the thoughts of his old asso 
ciates and friends. All of them wish for him 
long and happy, busy and useful days in the 
South from which we drew him, and to which 
he now returns home. 

There is authority for the statement that 
Mr. Taylor’s favorite character in literature is 
Ulysses, the god-like man for whom the 
adventure of life would never end, except with 
life itself. It was foretold that some day, as the 
years went on, the much-enduring man would 
meet a stranger with an oar on his shoulder. 
With him Ulysses was to fare forth, leaving all 
the settled things of life, to undertake new toils 
and perils. If such a stranger shall appear, we 
should not be surprised to learn that our friend 


ideals 


great 


and his congenial wife have gone along for new 
adventures in living. 
COURT ROOM AND LAW OFFICE 


A learned correspondent, Hon. Pierre 
Crabiteés, formerly a judge of the Mixed 
Tribunal at Cairo, Egypt, and now a profes 
sor in the law school of 
University, makes an interesting suggestion 
which is not exactly new, but which has not 
been so fully developed before It has to 
do with the traditional English divisi j 
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the legal profession into barristers and so- 
licitors. (We may note that the advantages 
and disadvantages of such a plan, as applied 
to the United States, were the subject of the 
second Ross Essay). Judge Crabités’ argu- 
ment runs along these lines: In this country 
since the middle of the last century the so- 
licitor has largely replaced the barrister. 
“Office work” nets far more and larger fees 
than “court work.” Now the oath for law- 
yers recommended by the American Bar 
Association is, by its terms, exclusively 
concerned with court work; our canons of 
ethics also, except for the general summing- 
up in canon 32, have to do only with court 


work. These canons are thoroughly Eng 
lish; they contemplate only the _ barrister. 


We have imported a plant without its soil 
or its atmosphere, and have grafted it on a 
stock that is extraneous to it. 

The English barrister, Judge Crabités 
goes on to say, must take cases as they 
come; in the famous phrase, he is “a cabman 
in the rank, bound to answer the first hail.” 
It was different in the Roman law—‘the 
advocate will not undertake the defense of 
every one, nor will he throw open the harbor 
of his eloquence as a port of refuge to pi 
rates.” This is also the modern French 
view. Judge Crabités attributes the different 
standards, in bars both derived from the 
Roman law, to the difference in the method 
of selecting judges. In France, judges are 
not chosen from the bar. but are specially 
trained for the bench: in England, only bar- 
risters may become judges. Clearly, under 
the English system, if upon every vacancy 
an inquiry had to be made as to the affilia- 
tions of the persons being considered for 
appointment, to ascertain what kind of 
clients they had chosen to accept. a verv 
difficult situation would be created. Each 
lawyer would be taken to guarantee the 
moral qualities of the clients whose business 
he had accepted, and to have made their 
causes his own. This would be intolerable. 
These two countries have met the difficulty 
in different ways, France by choosing her 
judges from a class specially trained for that 
field, not from lawyers who have had clients; 
England by a system which definitely takes 
away from the lawyer any choice of clients 
or causes. The adverse conclusion drawn 
from the sort of clients a lawyer has had, 
will not arise. The prospective judge cannot 
be called on to explain why he accepted 
every case on his docket. 

In the United States we have neither 
the French nor the English system, and an- 


other problem arises. The American lawyer 
ot tormer days lived in a glass-house. His 
principal professional duties were in open 
court, where everybody saw him in action, 
and could estimate his ability and also his 
character. In the days of the “office lawyer” 
this is not so. “The deduction which flows 
from these premises,” says Judge Crabités, 
“is that lawyers who are now named to the 
bench have not as a rule, at the time of their 
appointment [or election], that impregnable 
place in the confidence of public opinion 
which was enjoyed by their ‘glass-house’ 
predecessors,” and he thinks some of the 
blame must be given to the defects in the 
standards set up by the oath and the canons. 
“It is deplorable,” he says, “that the letter 
of the oath recommended by the highest 
exponent of the American legal profession 
should treat with complacent indifference 
that aspect of a lawyer’s activity which 
today dominates his practice,” and that our 
canons of ethics should repeat this serious 
error of omission. 

Sometimes the evil in a system withers 
away when the light of public attention is 
focused upon it. Our correspondent invites 
criticism and discussion. The point seems 
to be one worth considering. 


ADVISORY COMMITTEE CARRIES ON 

When the Supreme Court of the United 
States in June, 1935, announced that a group 
had been chosen from the bar to serve as an 
advisory committee in the drafting of rules of 
civil procedure in the federal courts, under the 
grant by Congress of the rule-making power, 
it was the general hope that these distinguished 
lawyers had been enlisted “for the duration 
of the war.”” One of the strongest arguments 
for vesting this power in the Courts, rather 
than in the legislative branch, is that the exer 
cise of the power by the courts is more flexible 
and adaptable, and amendment more easy. 
Constant vigilance is required to keep the rules 
up to their allotted work of making it easier for 
the courts to do justice between parties. It is 
therefore gratifying to note the entry of this 
order by the Supreme Court on November 6, 
1939: 

Ir 1S ORDERED that the members of the Advisory 
Committee appointed by Orders of June 3, 1935, and 
February 17, 1936, to assist the Court in the prepara- 
tion of a unified system of general rules for cases in 
equity and actions at law in the District Courts of 
the United States and in the Supreme Court of the 
District of Columbia, or so many of such members as 
are willing to serve, be requested to prepare and sub 
mit to the Court such amendments as they may deem 
advisable to the Rules of Civil Procedure adopted by 
the Court and reported to Congress by the Attorney 
General on January 3, 1938. 

Thus the good work will go on. 


























CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Les Periodicals 


s i ! ~ is? ill 





HE Presid Chief vard Surely, t nd approa 


> Corwil I ivi r 11S¢ Le 
\ | | } 1¢ ( ‘ ++ ‘ | ‘ 1 
Vol. I, No. 1, Feb 39 en with the wea eaving si rencies independent ( ent o1 
or scholarship that V¢ ( | expect tron the ire 1h) ' ting thet to his 
| I l iting n n 
| » ; ' rw , rt itaet 1 te ° 1 
work of Professor ( ' irticle constitute e an ultimate unity of contro 


chapter out of his fort ing bool The President US operat vithin the execut ! an 


His Powers and Pre rf The st 





: : : ; ‘ 
of the article deals wit t 1 ot appointment thie wht ) 1 tors must 
supervision, and removal,’ the resident ‘“‘e1 tween the ont ng legal interpret 


joys in relation to his official tbordinates.’ The au o be fair to Professor Corvw or 
thor is duly observant of historical evolution. But. a vhere he ict s argument in 1 


might be inferred f the titl h the book he crit ' lent Roosevel 
bear, his discussi f entire to Ie he «¢ the g 
considerations Powers at [ gatives’’ are te! titutional ¢ inds, partly on ¢ 
that connote the legal pect the Presidenc ror lesirabilit | 3 ol to be 
this standpoint, th count the resident a empl the ume treatment el tance 
ministrative chief 1 Imirable The powers of appoint n his discu a oe 
nent, supervision nd ret described wit the Mvyet Rathbun case 
ample documentatior ind 1 u fair-mindednes 
But it may be asl vhether problems can be New Ze 
adequately treated f1 legal point of view alone. ¢ 
even the legal aspects be prope considered 
lation from the political and nistrative context , Rpiy . 
The result of failis ( e President's I ane an { M ry. 1938 2 : 
position in the light of nd executive lead omere Oiiies ile at i 
ership is to leave the 1 ler lf-satisfied gon Nee % Pp 904. ex] 

It may seem unreasonabl criticise z : 
Corwin for omitting t nelude t me 1 ioht reva ] coonate “ : ‘ : are 
as a different topic Surel er, the legal aspect ae lia es vac aad ol 
of the Presidency cannot prop e severed from the the principal volume poor ‘ 2 
exigencies of politi nd D1 inagement \ substar eminder 1 
amply shown in diverge ic Rettteh, dine i TRE HD 
have been held, and ntinue t eld, about the cor Soca ae ee ee, 

stant « inges i ire l 

stitutional scope f tl President iuthority Broad wer 
and narrow constructio1 been offered accordin: : = 
to the predilectir ns of thos ured ¢ ongress - 
the Executive Sucl mnflic ide possible—nay 
is invited—by the vaguenes eneralitv in Articl } nter 
2? of the Constitu HH dament Id \ \ 19039 ( 
must be supplement ut ception of the political Press. Inc 143 py his valu te the 


and administrati le whi President ought 1 study of parative law integ1 e a 


play in the Federal Government. Consider the moot mass of useful data in a field 

question of how much power 1 resident should ex little attentior as hitherto beet 

ercise over agencies sucl 5 ennessee Vallev Au writers | tality of this bool c 

thority, the Interstate Com Commission, or the inteed | ( petence, U 

Civil Service Com: uments of ( , DI un ( 


1 ' ' 1 1 ] 
I 


plausibility can be vance ! ther side t can he 
claimed that the functions of su sencies are “quas tively inaccessible materials. Its 





legislative” or quasi-judicial nd hence immune less be greatest in the hands of att c ents 
from Presidential interferet ise of a sacrosanct ind tribunals dealing with the 

separation of power Or it be argued that their umined. The work is a ib] 

functions are large] utive pinge on the pol ture of comparative law and of t 

cies of executive department therefore must In his analvsis of the rules ay 

subject to the 1urisd to t ( 1e1 } xecutive \ t? bunals t ithor compares 

discussion sO commenced will lose tself ina u \mern 1] law rules 


of political metapl ind nological subtleties bears ore ( lance 














ion 








stics, to ci procedure than to Anglo-American, 
| have adopted the rules 
best suited to its needs in preference to indulging in a 


conscious es ( any particular sys 
tem oft law 

Phe ctive é practice before inter 

national tril that of permuittn Y parties to present 
practicall 1 idence they see fit, free from exclu 
sionary inl is characteristic ot the civil law 
The absene uries and the act that the parties be 
fore inter1 Ss are sovereign States were 
factors in determining the adoption of this rule. Other 
Vays in WI nternational judicial procedure parallels 
civil law 1 é e the eponderant reliance upon 
written evidet nd the sparing use of direct oral evi 
dence » the ss ( ( S and the rules con 
cerning the of e production of evidence, 
the taku c t testimor ial evidence. and the use of ex 
perts al ( Quiries 

The aut onsiders the adoption of the affidavit 
the most sigi int contribution of Anglo-American 
procedure to 1 law of evidence in international judi- 
cial proced He states that “although the affidavit 
as an imstrul 1 proot has cle rly been derived from 

\nglo-Am« law it might be said with accuracy 
that if such a procedure for presenting evidence had not 
existed it would ave had to be devised in order to meet 
the need itional judicial procedure.” Inter 
national tribu Is have also ack ] ted the “best evidence” 
rule and tl | of judicial notice, characteristic of 
\nglo-Amet n law. The practice before international 
tribunals ot net tting the parties to present any evi 
dence the ginated in the Anglo-American 
ractice e evaluation of evidence by the jury. 
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comparative spect of his study by pointing out 
the rules of ence adopted various administrative 
agencies lt elieved that the rules adopt d by such 
agencies resemble more nearly the rules applied by in 
ternational tribunals than those applied by common law 
courts | ertainly true in the case of the rules 
of evidence pted by tariff boards and commissions 
in various es [he reasons which have im- 
pelled internat il tribunals to permit the presenta 
tion of evidence free from rules of exclusion apply to 
tariff com! ns and to many other administrative 
agencies,—freed from jury trial and representation 
of the interest the Government However, the re 
viewer hesitat to suggest an added assignment, even 
though | l, in author whose research la 
bors a ( shments, already impressive, have en 
ibled R ly ib] his own objectives 

VRENCE DEEMS EGRERT 

Wasl D. 

:) tion | t 7 Vuch? A Review of the 
Costs Invol n Current Marketing Methods and a 
Program for Improvement. Factual findings by Paul 
W. Stewart and J. Frederic Dewhurst with the assist 
ince of | Field \ program for action by the 
Committee on Distribution of the Twentieth Centur 
Fund 1939 New York 120 pages, appendix and 
index.—The purpose of this work, according to the 
foreword by the executive director of the Fund, is to 
furnish the untry with an accurate over-all picture 
and an app! 1 of the distribution system as a whole, 
together wit program for making the system more 
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efficient from the viewpoint of the general public. The 
book is consequently an ambitious work. It compares 
most favorably with previous studies of The Twentieth 
Century Fund, and in particular with its Study in Cur 
rent Tax Problems (1937). 

In consonance with its described purpose the work 
is divided into a factual finding of 330 pages and a pro 
gram of recommended action of 34 pages. From the 
factual finding the conclusion is made that it costs more 
to distribute goods than it does to make them, with 
more than half of all our gainfully occupied workers 
being engaged in distributing or servicing commodities, 
the other half producing. The reasons for this would 
appear to be the massing and specialization of produc 
tion and the widening of the geographical area to be 
served with a mass distribution system being built up 
to match the mass production system of our times. The 
necessity for middlemen in our economy is pointed out 
and while it is found that the cost of wholesaling and 
jobbing is high, it is thought to be not excessive for 
the service that must be rendered, 

\n analysis is made of various types of retail out 
lets, and the comparative merits of chains, co-opera 
tives, supermarkets, independents, and voluntary chains 
are pointed out in a fresh unbiased survey that should 
prove of distinct interest to those following chain store 
taxation. After a consideration of the part played by 
advertising and facilitating agencies in the cost of dis 
tribution, a brief but excellent review is had of legis 
lation in the field of distribution. 

Starting out with the observation (that might well 
he a truism) that particular groups become effective in 
politics to the degree that they lose their effectiveness in 
business, the philosophy behind, and the growth and 
content of, regulatory legislation in the distributing field 
is studied, consideration being given to anti-trust laws, 
fair trade acts, resale price maintenance laws, and the 
increasingly prominent state laws operating as barriers 
to interstate trade. If any justification for the exist 
ence of this book is necessary in the eyes of the legal 
profession, it is amply furnished by this chapter. The 
most serious criticism to be made against it is its un- 
fortunate brevity. 

In the summary, the title question is answered in 
the affirmative, but care is taken to emphasize the fact 
that this is not due to excessive profits, but to ineffi 
‘ency, ignorance on the part of both distributors and 
consumers, and duplication. 

The book concludes with recommendations that 
the consumer be given more information with respect 
to services, the charge for which is included in the price 
of merchandise, such as return privifeges, credit, and 
delivery, so that, if he so desires, the purchaser may 
huv without receiving or paying for them; that more 
pubiic and private testing and appraising organizations 
he established to inform consumers of the quality of 
merchandise, is suggested ; stricter laws with respect to 
the labeling and advertising of merchandise are sought, 
and consumer cooperatives are encouraged. With re- 
spect to distributors, it is thought desirable to improve 
cost accounting and analysis of the distributing field: 
greater specialized education is sought through govern 
mental research bureaus and through high school and 
college education in this field. From the statutory 


viewpoint, not only is the repeal of chain store legisla 
tion thought desirable but all legislation which seeks to 
preserve or destroy some special group without consid 
eration of the public interest is condemned. Thi 
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ity, necessary qualities and characteristics of the adop- 
tive parents, standards of living, costs, and the like are 
covered. The second part of the book is devoted largely 
ussion of the problem of adoption, its 
‘jural sociclogy’ so to speak, including the agencies 
for chiid care, a digest of adoption statutes, and a sum- 
researches into the field of foster 
\merican statutes for all the states 
1938 are analyzed. Standard 
forms of petitions for adoption, interlocutory orders, 
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gandists may be 
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Probably no greater risk is taken 
hild than in propagating one’s own. 
The child must be allowed to grow according to his 
ction of the goal that is best for him. 
no more a panacea for a disappoint- 


than biological 
in adopting a 


powers in the dir¢ 
Parent! ood 
ing marriage than marriage is a cure for a personality 
at war with itself.” 
The authors warn against the baby bootleggers 
who, under the veil of secrecy, are really “glib sales- 


men of babe s as well as of household gadgetry.” They 


urge the utmost honesty in dealing with the child and 
hold that “the surest weapon that can be put into 
the hand of hild as he faces the world beyond his 
own door is the knowledge of his adoption.” They 
warn against unwarranted optimism and conclude that 
there is no basis for the belief that native mental in- 
feriority can be overcome by early adoption or any 


other treatment hey advise a year’s trial residence 
with the adopters before final decree, whether or not 
the state has such a statutory requirement. 

While every jurisdiction in the United States now 
requires some form of court procedure in adoption, the 
legislation varies in its effectiveness, but apparently ad- 
ministration es even more significantly, and in many 
states lags bel legislative provisions; hence the au- 
thors’ conclusion that higher standards for placement, 
longer and better supervised probation, uniform state 
laws, and more general agreement in interpretation are 
self evident and immediate needs, and all depend largely 
on informed public opinion. Courts and welfare work 
ers are in the main well aware of the situation, but are 
handicapped not only by over-sized dockets and case 
loads, but also by the constant pressure of adopters and 
persons who insist that their case is 
peculiar and should be made the exception. 

In brief, this little book is so packed with authentic 
fact and so informed with illuminated common sense 
that it ought to be read by every lawyer, every social 
worker, evet iologist, and every parent who may 
be toying with the idea of adoption. 

\rTHUR J. Topp 
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Ratification of the Twenty-first Amendment to the 
Constitution of the United States, by Everett Somer- 
ville Brown. 1938. Ann Arbor: University of Michi- 
gan Press. Pp. X, 718.—-For almost 150 years amend- 
ments to the constitution of the United States were 
proposed by congress to State legislatures for ratifica- 
tion. The alternative method provided for in art. V of 
that of submitting proposed amend- 
mventions for ratification, was used 
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for the first time in 1933, when the twenty-first amend- 
ment was adopted repealing the prohibition amend- 
ment. 

The book under review is a painstaking and au- 
thoritative collection of the records of the proceedings 
of the State conventions held in 1933 and of the forty- 
three State statutes which regulated the calling and 
holding of the conventions. The statutes are much 
more interesting than the proceedings of the conven- 
tions. The legislatures were confronted with a host of 
problems, and devised a bewildering variety of solu- 
tions. Twenty-one States considered the possibility that 
congress might enact a statute dealing with State con- 
ventions and expressly subordinated their own provi- 
sions to those that congress might enact. Others were 
silent on this point, with the exception of New Mex- 
ico which declared any such congressional legislation 
null and void and a usurpation of States’ rights. Some 
statutes dealt with this particular convention only, 
others regulated all conventions that might be held in 
the future to ratify proposed amendments. Some pro- 
vided for election of delegates by the voters of the 
State at large, others by districts, and still others by a 
combination of the two methods. In most of the States, 
nominations for delegates were made by petitions, but 
in others they were made by governors, by mass con- 
ventions of qualified electors, by nominating commit 
tees, boards, or caucuses, and even by the democratic 
and republican State executive committees. Some 
statutes fixed the dates of the conventions, others au 
thorized State officials to fix the dates. Different State 
officials were made presidents and clerks of the con 
ventions. In nearly all of the States provision was 
made for separate lists of delegates favoring and op- 
posed to repeal; only a few States added provisions for 
unpledged delegates. 

The conventions were not deliberative bodies. 
Their votes were taken frequently without any discus 
sion, though in a few cases there was a little oratory. 
The New Hampshire convention lasted 17 minutes, 
none lasted more than a day. 

The author, a professor of political science at the 
University of Michigan, suggests that the collection of 
statutes will help in drafting a model uniform law. | 
should like to add that it will also provide a convenient 
point of departure for drafting a federal statute cover- 
ing most of the subject-matter contained in the State 
statutes and superseding them to that extent. Profes- 
sor Brown has included brief but useful introductions 
in which he traces the history of the congressional 
joint resolution proposing the amendment, discusses 
some features of the conventions, and compares most 
of the essential provisions of the statutes with one an- 
other. 

| share the view of Dean Bates of the Michigan 
law School, expressed in his “foreword,” that “the 
conditions of the period in which we live make it certain 
that there will be more frequent resort to constitutional 
amendment in the future than in the past, and in this 
volume there has been gathered in convenient form 
material indispensable for a study of the amending 
process.” All interested in a rational and effective de- 
velopment of the constitution of the United States 
should be grateful to Professor Brown for his labor in 
preparing this volume. 

ApRANAM C. WEINFELD 

Washington, D. C. 
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International Law and Diplomacy in the Spanis 
Civil Strife, by Norman |]. Padelford, Professor of 
International Law, Fletcher School of Law and Diplo 
macy. 1939. New York: The Macmillan Co Pp XXX, 
710. Index As the author points out in the opening 
paragraph of his preface, “Insurrections and civil wars 
in Spain customarily have been productive of interna 


tional complications Spanish questions have long 


been intimately related to the international struggle for 
power in Europe, and foreign states have intervened 
virtually every major civil disturbance in Spain -. a 


rie general rule ot 
standing that the 


recent struggle was no exception 


foreign intervention t 


discussions between foreign gover 
the conflict and many of their actions which seriously 
affected the conduct of hostilities in Spain and dete: 
mined the final outcome were ied on under the 
guise of “non-intervention.” Conclusions of general 
principles of international law drawn trom the atti 


tude of the powers in such a legal paradox may conse 
quently be of limited application The volume pos 
sesses its greatest value as a study in the latest develop 


ment of the principle of intervention recognized and 
practiced as a part of the public law of Europe sine 
the Treaties of Westphalia for the purpose of maintain 


ing the balance of power. Professor Padelford clearly 
appreciated this collocation of vork when he 11 
cluded diplomacy in the title ell as international 
law. 

The first chapter deals with the legal status of the 
contesting parties \gain the ithor shows careful 
discrimination in the use of tert by referring in the 


title to “civil strife’’ instead of * | war,” for he finds 
that neither contestant in Spait is accorded belliges 
ent status. In Chapter II, the terferences by the 
Spanish “non-belligerents” with foreign shipping 
through visit and search, the usé automatic contact 
mines in the sea, aérial bombardment and submarine 


attacks are des« ribed is well s the attempts of the 


1 


foreign powers concerned to control such activities. The 
£ 


international non-interventio1 ystem 1S explained in 
detail in Chapter III, with an account ot the efforts 
to make it operate successtull) The most that may 
be said for the system,” the author concludes, “‘is that 
it probably reduced the total amount of intervention 
which would have taken place without and that it 
perhaps was instrumental in preventing the civil strite 


from becoming international war” (p. 120). The rela 
tion of the League of Nations to the conflict 1s given 
in Chapter IV in which the author concludes that the 
League did not entirely “fail” but “helped to bring 
the engulfing dangers of the civil strife within the orbit 
of collective control” (p. 143) Problems of diplo 
macy and consular relations with Spain are set out 
in Chapter V. and the particular problems of the United 
States are discussed in Chapter VI, special emphasis 
being here placed on he arms embargo laws of Janu 
ary 8 and May 1, 1937. Chapters VII and VIII deal 
with the termination of the conflict and contain a sum 
mary of the author’s conclusions 

The texts of many important documents bearing 


upon the questions discussed by the author, which he 
has collected and in most cases translated into English, 
occupy about two-tl irds of the volume They include, 
among other material, documents whicl 
make up the non-intervention accord and the texts of 
the measures adopted by the participating governments 
to give effect to these accords, as well as pertinent 
documents of the League of Nations and the United 


States In view of the ephemeral iracter of manv of 


the success 


nents in relation to 


these documents, Professor Padeltord is performed 
a lasting service in making them eas accessible 
tuture use 

[he literature of international law and interna 





tional relations has been enriched by Protessor Padel 
ford’s well-timed, thorough and scholarly treatment ot 
an episode, the full significance of wh cannot now 
be estimated because of later events 1 vhich it may 
be but a tragic prelude If, as the author appears t 
hope, the action of the foreign powers 1 Spain may 
be looked upon as a step in evolving el colle 
ve action for the preservation Of i ternational peact 
(p. 120), such studies as the one under revi | be 
of the greatest aid in a clearer understanding of the 
omplex prol lems involved, and consequent will he 

1 practical contribution to thet ultimate lution 

(SE 
Washington, D. ¢ 

The Law and Religion, by Edwin M \bbott. 1938 
Philadelphia: Dorrance and Co. 92 py The thesis 
of this little volume is that only in religior | man 
kind find the way to peace on earth and to a human 
civilization [he author is a devout churchman, and 
in his legal career he has sought and tound guidance 
in the teaching of Christian ethics. He is no cynic and 
no pessimist He s convinced that the great majority 
of judges and lawyers are loyal to the profession and 
anxious to promote justice and the ¢ en rule He 
recognizes, however, that many lawy as well as 
lavmen) do good in the world and lead wort ind use 
ful lives without professing any religious creed and 
without any belief in a personal God Such men, he 
holds. are essentially religious at heart, though they 
deny it and claim that rational ethics and _ scientific 
sociology furnish ample proof of the soundness and 
virtue of the golden rule. Mr. Abbott pleads for tol 


erance and good will, despite doctrinal differences, and 


to him law is one of the indispensabl strumentalities 


of a decent social ordet Anarchy and barbarism in 
international relations—so tragically exemplified by the 
new war in Europe—are inevitable because the reign 
of law has not, as vet been extended to that vast do 
main. The rulers who are responsible r the war have 
neither the sentiment nor the idea of la of justice, 
of human dignity and human cooperatio ruly, Mr 
Abbott has written a tract for the tim 
Vict S. YARRO 
Chicago 
\ PROSECUTOR'S D 

‘Under our jurisprudence a criminal prosecution 
is not a contest between the commonwealth doing all 
possible to secure a conviction and a defendant et 
deavoring to secure an acquittal. It is and should be 
an impartial investigation by the state to determine 
whether or not the accused is guilt the offense 
charged against him. It is the duty of the District At 


torney to present not only the facts against the a 
cused but also those favoring him when the same have 
not been developed by his own counsel. The standard 
by which a District Attorney's office should be meas 
ured is not the proportion of the convictions secured 
but the fairness with which each case is tried.’ udge 
|. Orin Waite in Commonwealth v. Ells, Erie County, 
Pennsylvania, Oct. 24, 1939 
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Leading Articles in Current 
Legal Periodicals 


By KENNETH C. SEARS 
Law, University of Chicago 


rr) 
r’rotesso 


\DMINISTRATIVE LAW 


AVE W. Government of Laws or a Govern- 
H ment of M O. R. McGuire, 73 United States 
L. Rev. 331. (Je. ’39; New York City.) 

In his address before the Georgia Bar Association 
last May, Colonel McGuire called attention to the Amer- 
ican Bar Association’s Administrative Law Bill. He 
stated that in this bill, court review of administrative 
action “is intended to be sufficiently broad so that the 
reviewing court may, though it will not be compelled 
to, review the facts as well as the law, and in this 
rn to the procedure followed by the 
courts in earlier times before statutes began to limit 
their jurisdiction on judicial review of administrative 
agencies, to the procedure long maintaining in the re- 
view of admiralty and equity controversies. .”’ As- 
intention is sufficiently expressed in 
the bill, two comments seem pertinent. (1) The gen- 
erally prevailing ory of administrative finality of fact 
findings, based upon substantial evidence, likely will 
cease to be the orthodox theory of American adminis- 
trative law. (2) Nothing is said about the procedure 

ere the trial is before a jury of twelve 
or one If the facts determined by 
this procedure are final, assuming that they are based 
on substantial evidence, what is wrong with using this 
than equity procedure, as the model 
law? 
CORPORATIONS 

Non-compliance With Proxy Regulations, by Ar- 
thur H. Dean, 24 Cornell L. Quar. 483 (June, ’39; 
Ithaca, N. Y. his extensive, comprehensive article 
concerns the effect of non-compliance with proxy reg- 
ulations on the ability of a corporation to hold a valid 
meeting of the stockholders, particularly the annual 
meeting. The problem is important, but abstruse, and 
at the present time its solution, in the case of most 
large corporations, involves primarily the extent to 
which the Securities and Exchange Commission may 
control action through its rules. At the conclusion 
of his article, the author advances nine conclusions 
which, however, are not statements for a lawyer seek- 
ing relaxation. The scope of the article is well stated 
by the author in the following language: 

(a) The nature and character of proxies; 

(b) The nature of the relationship existing be- 
tween a stockholder and the person designated to act 
as proxy; 

(c) The duty of the management of corporations 
to afford stockholders the right to be represented at 
meetings by proxy; 

(d) Whether proxies obtained on the basis of an 
allegedly deficient proxy statement can be used in ob- 
taining a quorum or in voting on matters as to which 
accurate information was given; 

(e) Whether the management must advise stock- 
holders that before mailing the proxy-soliciting mate- 
rial some stockholders had filed notice of intent to 
propose a motion of a category which may properly 
be proposed by stockholders at annual meetings, and 


respect we retu 


suming that t 


in law cases wl 


the trial judge ). 


procedure, rather 
for administrative 





whether proxy statements failing to mention such no 
tice of intent are “false and misleading” ; 

(f{) The difficulty of the management and of the 
Securities and Exchange Commission in determining 
whether a proposed motion is in the category which 
may properly be offered by a stockholder at an annual 
meeting ; 

(g) Whether the management can vote proxies at 
a meeting on questions which have not been mentioned 
in the proxy statement and which are proposed by in- 
dividual stockholders rather than management. 

FREE EXPRESSION 

The Limits of Free Expression, Grenville Clark, 
73 United States L. Rev. 392. (Jl. ’°39; New York 
City. ) 

The question is: “Where and why should the 
lines be drawn between expression that ought to be 
tolerated and protected and expression that may jus 
tifiably be restrained in advance or finished after 
wards?” The question is not what may be restrained 
within the constitution. Rather it is, what is in har- 
mony with the intangible spirit and basic values of 
English-American liberty. The best answer cannot 
be secured by mere theory or generalization but by the 
case method. First, the federal court decisions in the 
Hague case are preferred to that of the New Jersey 
State court which held that the right of the community 
to tranquillity was predominant over the right of pub 
lic assembly, even though the organizations seeking to 
assemble were lawful and even though there was no 
condition of unusual stress. Secondly, the announced 
policy of the National Association of Broadcasters that 
the broadcaster, for the sake of national harmony, is 
justified in refusing to broadcast a speech “plainly cal 
culated or likely to stir up religious prejudice and 
strife’ meets with disapproval. It tends to emasculate 
the radio as a medium for frank debate of crucial pub- 
lic issues. Thirdly, no disagreement is expressed to 
the holding of most courts that the legislature has the 
power to compel public school children to salute and 
pledge allegiance to the national flag. But if this power 
is exercised at all it should be kept within very narrow 
bounds and “TI think these salute laws unnecessary and 
futile to accomplish their professed ends.” They rep- 
resent a wrong tendency. 


JURY SERVICE 


Race Discrimination in Jury Service, Bernard 5. 
Jefferson, 19 Boston U. L. Rev. 413. (Je. ’39; Bos 
ton, Mass.) 

Not only well known decision of the United States 
Supreme Court but much less known decisions of va 
rious state appellate courts are analyzed. The author 
is disappointed in both and particularly in the State 
decisions. Most of the latter are in Southern States, 
which at best seem to lag behind the doctrines an- 
nounced by the United States Supreme Court. At 
worst, some State decisions seem astute to defy the 
Supreme Court without admitting as much, Professor 
Borchard is quoted that “it must be remembered that 
even a Constitution cannot break down the entrenched 
mores, and that the Court probably has done as much 
as it can to deal with local prejudice.” Professor Jef- 
ferson, however, does not “share such beliefs and ideas 
of resignation and defeatism.” He thinks that two Fed- 
eral statutes have been misinterpreted and that a cor- 
rect interpretation would permit (1) a removal of a 
case to a federal court where race discrimination has 
occurred in the selection of grand or petit jurors be- 
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cause of the administrative actio1 jury officials, and lishing wage and hour standards w : 
(2) the use of habeas corpus 1 arge a defendant to administrative action. The difficulty apparently will | 
who is being held in violation of the Fourteentl be to sustain the act under the co st Phe 
Amendment because of race mination in jury act covers not only those engag é n 
service. Another Federal statut iking conduct that merce but also those engaged In ft roduction ot 
disqualifies a citizen as a juror because of race, color goods tor interstate commerce. | ( i 
or previous condition servitude a crime “has re the act goes bey nd the N L.R B I { 1g * the 
mained a dead letter: o real attempt has been madi employe s of most retail establisl I . X¢ Te 
to enforce it.”’ from the Fair Labor Standards Act. 1 reg 
LABOR LAW wes and hours may fairly relate f goods ) 
= , n interstate co ce but a “more re reas 
Enforcement of [ phts Under Co tive Bargais sibeleiads die jax cankt ts nage tt 
ing Agreements, by Marshall A. Pipin, 6 U. of ¢ gee! ie ; 
cago L. Rev. 651 (June, °39 Assuming a contract ee ies pes . . os 
to have been made as the result of union recognitio1 = 
and collective bargaining, the next difficulty concert PUBLIC LAW 
disputes arising out of alleged breaches of the con Lhe Legal Status of federal | nent Corp 
tract. Earlier, the contract between the employer and /4/tons, by Harvey Pinney, 2/ Cal L. Rev. 712 
the union was held to give the individual, even thoug] (Sept., ‘39, Berkeley, ‘ al ). Corporations created by 
a member of the union, no legal right. But this has © upon the 1 of the tederal ernment seem 
been changed by subsequent decisions. Three meth to have the « L state eral 
ods of enforcement have evolved 1) Contracts have respects Consideration of thé t 
set up adjustment boards, but usually, it appears, th whether their operations are an exe € of sovereign 
decisions of these boards are not beyond court review power or whether they are merely 1 entalties Ol 
or court determination despite the boards; (2). in th the government, leads to this conclu thus 1 
realm of judicial relief (significant of changing con- @ppears that there is no distinct, ir, a complet 
cepts ) it is now generally recognized that seniority definition Ol the Status ol govern rations 
is a right which will be protected by equitable reme (he courts are fairly well agreed that su ganiza 
dies; also recent cases suggest that equity in the fu tions are separate entities, Db ; 
ture will give relief in cases of discharges in violation 0 far in solving the problems that Likewise 
of the contract ; (3) specialized tribunals have appeared there is confusion whether governm porations 
in England and Sweden to adjudicate these disputes exercise private Or public function to taxation 
In this country we have the National Railroad Adjust the general conclusion is that q 
ment Board After considering the construction of ‘4X State proprietary operations, Cor] te o1 het 
the board. it is concluded that the board can be estab wise, while the state may not tax th porate instru 
lished only under the commerce power and “that there ™entalities of the federal government vedlescomeedibes. 
must be afforded to all interested parties judicial re erations or their property without t government 
view de novo of jurisdictional questions of fact and a onsent It happens to be generally agreed the gov 
review of questions of law, including the question of tment corporations are suable ut Congress Nas | 
whether there is any evidence (not the weight of the otherwise provided 
evidence ) to sustain the board’s finding of fact.”” From TAXATION 
this it follows that, as to a non-complaining employee e Taxation of Inte , George 
whose rights becom« nvolved case between others California | Re 54 3 Re 
there is grave doubt of th nstitutionality of the 
present act setting up the itional Railway Adjust been a shift in taxat ctrine. Prior 
ment Board ivities which were integral parts of inte: 
LABOR Vv state sales were immune from state taxatio1 Since 
Wages and Hou , Courts. by Andrew then use taxes imposed by the stat f Washington 
K. Black III, 5 | f Pittsburgh L. Rev. 223 (Mav and California have been sustaine [hese taxes wert 
39) Shortly after the landing of the Mavflower it complementary to existing sales tax vere ce 
seemed expedient in the Plymouth and Massachusetts signed to circumvent the “immunity rule But the 
Bay colonies to pass legislation that restricted the Supreme Court has not yet decided whether su ARCS 
amount of wages that could be paid to certain building which give no credit to sale or use ta paid to other 
laborers. Later there developed the idea that freedom states will be sustained Thus t estion is left 
of contract was a right I rotect 1 by our constitutions open “whether unconstitutional 1 t tate t 
Then came the struggle over the power of regulatior may arise under this type of tax iddition there 
under the police power State maximum hours laws are three cases involving gross receipts from interstate 
had their difficulties in securing approval, but by the transactions. In the first one, the Wester! ve Stock 
beginning of 1939 all but two States regulated the case, it was implied that “if th pts e derived 
hours of adult women workers and minors of both from activities performed in more t ne state, the 
sexes. In addition most States limited the hours of tax will be upheld if limited to the g: receipts fairly 
certain classes of male workers. But “only four States apportioned to the local activities This is labelled 
had successfully applied maximum hours laws to men as the “cumulative burdens” doctrin Since then the 
as well as women in entire occupational groups.’ Supreme Court has condemned the Indiana Gross In 
Starting later and meeting a more difficult barrier come Tax Act, as applied to receipts from interstate 8 
were the minimum wage laws, which in all States ex sales, and a Washington tax on business activity meas- 
cept Oklahoma have been confined to women and_ ured by gross receipts, including receipts from inter 
minors. In addition, since the depression, has come state commerce. Neither statute provided for appor- 
most of the national legislation. The most important tionment. Thus arises the problem of apportioning 
of this at the present time is the Fair Labor Standards gross receipts As to this there are only a few judi 
Act of 1938. This act was drafted to avoid the ob- cial guide posts and probably the problem will “be 
jection as to delegation of legislative power by estab- solved largely by the method of trial and error.” 














COMMITTEE ON LEGAL PUBLICATIONS 


HE American Bar Association's Special Commit- 

tee on | Reports and Legal Publications is 

preparing conduct surveys in Alabama, Colo- 
rado, Florida, Indiana, Massachusetts, Michigan, New 
York, Pennsy]l lexas, and Washington. 

\nother survey is being made to ascertain the 
iews of the attorneys in these States on the desirability 
of providing |a board], composed of experts in vari- 
ous fields of the law, to pass upon the merits of new 
law text books be 

If a book merited recognition, it would carry the 
approval of the editorial committee, to assure the mem- 
bers of tl 
nized value in its particular field of the law. 

In Illinois and Maryland a __— substantial 
majority of the attorneys questioned do not believe 
there is unnecessary duplication of law reports in their 
respective states, while in Ohio 82.7% ot the lawyers 


re they are published. . . 


1e | gy il profession that it was a book of recog- 


who returned questionnaires stated that there is un 
necessary duplication in that State. A majority of the 
ittorneys in South Dakota are of the opinion that there 
is unnecessary duplication in that State. In California 


44.5% believe there is unnecessary duplication, and 
45.3% answered to the contrary, while 10.2% did not 
answer this specific question 
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A very substantial majority in all five States stated 
that as a general proposition they would prefer: shorter 
written opinions; memorandum decisions in cases in 
which the law is well settled; omission of pure dicta 
by the court. 

The majorities in the five States split 3 to 2 against 
publishing only selected cases. 

The majorities in all five States favored having 
the State bar association designate one set of reports 
for their respective States, but they were divided on the 
question of a rule of court restricting citations to the 
designated reports. 

In four States the majorities voted in favor of the 
official or semi-official reports in the event the reporting 
of appellate cases should be restricted to one publica 
tion. South Dakota, on the other hand, voted 79.8% 
for the National Reporter System as against 4.9% for 
the official reports. 

It is not possible to include each attorney in the 
survey, but a representative sampling was _ polled 
which included a proportionate representation from 
cities of different population, from lawyers with vary 
ing years of practice and financial rating. 

James E. Brenner, 
Chairman 


SUMMARY OF AMERICAN BAR ASSOCIATION QUESTIONNAIRE ON DUPLICATION OF LAW REPORTS 
CALIFORNIA ILLINOIS MARYLAND OHIO SOUTH DAKOTA 
Number of questionnaires sent 26 332 145 271 mae 138 
Number of replic 225 234 102 202 113 
Percent of replies 85.6 70.5 a 70.3 74.5 81.9 
No No No No No 
Yes No Ans. Yes No Ans. Yes No Ans. Yes No Ans Yes No Ans 
I Pet. Pet Pet. Pet. Pet. Pet. Pet. Pet Pct. Pct. Pet. Pet. Pet Pet. Pet 
(a ye r 
semi-ofh tr 
1) For ir tate 76.9 18.7 4.4 78.6 20.1 1.3 84.3 12.8 2.9 89.6 7.4 3.0 14.5 61.9 3.6 
2) For other t << io 78.7 13.3 14.1 73.1 12.8 5.9 84.3 9.8 7.9 73.8 18.3 11.5 82.3 6.2 
») De y Ips et National Re 
orter Syst 
l I including 
>w 6 6.9 7 47.9 47.9 4.2 85.3 60.8 2.9 28.2 66.8 5.0 92.9 6.2 9 
(2) For c 22.9 60.9 16.9 28.2 47.9 4.4 18.6 67.6 13.8 11.4 68.8 19.8 47.8 43.4 8.8 
‘ D u be ecessar 
duy ati $s in your 
state 44 45.3 10.2 3.8 6.8 9.4 18.6 74.5 6.9 82.7 13.9 3.4 54.8 41.6 3.6 
Please ot, as a 
general A i prefer 
a) Shor Te 28.0 7.6 53.8 37.2 9.0 70.6 26.5 »9 66.8 28.2 0 67.3 27.4 , 
b) Memorand sions in cases in 
wl the well settled?.... 68.9 27.1 4.0 G1i 32.5 6.4 72.6 24.5 2.9 75.2 413.4 21.4 883 141 nt 
) Omission of pure dicta by the 
t 73.8 0.9 62.4 31.2 6.4 0.6 2.5 6.9 66.8 21.8 11.4 81.4 15.0 8.6 
A reducing the 
nut ame w reports is 
to pu aces Please 
express ur opinion on the following 
ynt 
a) Is su lesirable ge 
erally 36.1 61.3 ».7 31.6 66.2 29 30.4 63.8 5.8 49.0 45.5 5.5 51.3 46.0 2.7 
(b) Is s t 1 practicable 28.9 60.9 10.2 26.1 63.7 10.2 20.4 62.7 7.9 41.6 46.5 12.9 42.4 54.0 3.6 
If } i is used wi 
should s ises t be 
l Phe ( 24.0 44.0 1.3 9.4 9.3 5.9 7.9 36.2 29.2 13.9 56.9 42.4 14.1 43.5 
2 rt 4 1.1 64.0 1.7 23.5 74.8 9.8 22.5 67.7 8.4 18.3 73.3 2.7 23.0 74.3 
3 \ State | 
Associa f 1€.9 47 25.2 15.4 9.4 15.7 21.6 62.7 39.6 9.9 50.5 89.0 9.7 1 
S} j € ed 
ex 
1) Your hig 2 8.7 36.4 22.7 40.2 7.1 69.6 13.7 16.7 20.3 47.0 32.7 87.6 8.0 4.4 
Highes termedia 
appellate any 6.4 12.0 11.6 85.5 5.1 9.4 88 15.7 75.5 68.3 17.8 13.9 54.0 21.2 24.8 
retu itat 
mret € 8 40.9 1 67.5 4 4 2.9 41.2 ».9 70.5 45.0 4.5 1.7 22.1 6.2 
Would y f 
" Having ur Stat Bar Ass 
for tat 48.4 10.0 11.6 51.7 38.0 10.3 45.1 48.0 6.9 78.7 15.8 5.5 0.4 7.2 12.4 
») Having you tate Bar Associa 
tion dis ge the publication of 
reports those desig 
nated p11 56.0 12.9 2.1 31.6 if 39.2 36.3 4.5 $1.2 0.4 9.4 47.8 33.6 18.¢ 
Having a rule of court restricting 
citations t the designated re 
ports? 35.1 53 11.6 34.6 58.4 12.0 23.5 53.9 22.6 52.5 34.7 12.5 41.6 41.6 16.8 
If the reporting of appellate cases in 
your state we restricted to one pu 
lication, which pu ation would you 
preter’ 
(a) Separate official or semi-official 
state reports . . 61.8 53.7 53.4 see é 61.5 . ese 4.9 
(b) Natl. Reporter Unit which in- 
cludes cases from your state and ~ 
; - 92 5 9° 22 11.7 12.7 13.6 79.8 . 6.0 


those from adjoining states?.. “ 27.9 
(c) Break down the Natl. Reporter 

Unit and publish the cases fr 
state in separate volumes? 





19.7 


























Court Annuls City Ordinances Prohibiting 


77B Plan Must be 


REVIEW OF RECENT SUPREME COURT DECISIONS 


Distribution of Handbills on Public Streets 


“Fair and Equitable”; Stockholders’ Rights Subordinate to Those of 


Creditors—Railroad Trustee Under Sec. 77 Must Obey State Regulatory Orders on Service 


Pipe-line Companies are Statutory “Common Carriers” Although They Do not Transport for 


Hire—State May Require License Before Liquor May be Transported in Interstate Commerce 


—Possibility of Double Inheritance Taxation Not Enough to Give Original Jurisdiction to 


Supreme Court in Action Between States—Home Owners Loan Mortgages Not Subject to 


Local Recording Fees—Corporation Naming Agent for Service of State Process Held to Con 


sent to Federal Jurisdiction in That State—No Taxable Gift Inter Vivos when Donor in a 


Trust Reserves Right of Revocation and Dies Without Having Exercised Power 


Federal 


Interpleader—Other Interesting Decisions 


By EpGAr BRONSON TOLMAN? 


Municipal Ordinances; Distribution of Handbills; 
Freedom of Speech and of the Press 

Municipal authorities may enact regulations in the in- 
terests of public health, welfare, or convenience but ordi- 
naces thus enacted may not abridge the individual liberties 
secured by the Constitution to those who wish to speak, 
write, print, or circulate information or opinions. 

Schneider v. The State (Town of Irvington) 
Young v. The People of the State of California; Snyde 
v. City of Milwaukee ; Thompson Commonwealth of 
Vassachusetts, Nos. 11, 13, 18, 29 

In los Angeles, Milwaukee, and Worcester ther 
were city ordinances regulating the distribution of 
handbills and the like. In Irvington, New Jersey, there 
was an ordinance regulating canvassing, peddling, and 


g 
soliciting money from door to door 
In the first three cities the ordinances were en 


forced against those who distributed handbills for vari 
ous causes. 

In Los Angeles the handbills bore a notice of a 
meeting to be held under the auspices of “Friends Lin 
coln Brigade,” at which speakers would discuss the 
war in Spain. 

In Milwaukee the handbills were distributed by a 
picket in front of a meat market involved in a labor 
dispute. 

In Worcester leaflets were distributed announcing 
a protest meeting in connection with the administration 
of state unemployment insurance, 

In Irvington a member of the Watch Tower Bible 
and Tract Society called from house to house in the 
town at all hours of the day and night leaving booklets 
discussing problems affecting the persons interviewed 
and soliciting small contributions to promote the fur 
ther distribution of leaflets and booklets. 

In each of these cases arrests were made under the 
various ordinances and convictions .were had in the 
lower courts and in each instance affirmed by the high 
est courts of the respective states. 

The state courts distinguished the various ordi 
nances from that involved in Lovell v. City of Griffin 
on the ground that the ordinance there in question pro- 


*Assisted by TAmMes L. Homree and Letanp L. Totman. 
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hibited distribution anywhere in the city whil 

here involved forbid distribution in a very limited num 
ber of places. Each ordinance was sought to be sus 
tained as a measure of health, public order, and cleanli 
ness necessary to prevent the littering of streets. The 
four cases were consolidated in the Supreme ( rt of 
the United States. The opinion of the court was de 
livered by Mr. Justice Roperts. He said in regard 
to the handbill ordinances: 

“The freedom of speech and of the pri ecured by 
the First Amendment against abridgment by the United 
States is similarly secured to all persons the Fourteenth 
against abridgment by a state. 

“Although a municipality may enact regulations in 
the interest of the public safety, health, welfare or con 
venience, these may not abridge the individual liberties 
secured by the Constitution to those who wish to speak 
write, print or circulate information or opiniotr 

“Municipal authorities, as trustees for the public, have 
the duty to keep their communities’ streets open and avail 
able for movement of people and property, the primary 
purpose to which the streets are dedicated. So long as 
legislation to this end does not abridge the nstitutional 
liberty of one rightfully upon the street to part infor 


mation through speech or the distribution of literature, it 
may lawfully regulate the conduct of those usi1 ts. 
For example, a person could not exercise this liberty by 
taking his stand in the middle of a crowded street, con 
trary to traffic regulations, and maintain his position to the 


4 


stoppage of all traffic; a group of distributors could not 
insist upon a constitutional right to form a cordon across 
the street and to allow no pedestrian to pass who did not 
accept a tendered leaflet; nor does the guarantee of free 
dom of speech or of the press deprive a municipality of 
power to enact regulations against throwing literature 
broadcast in the streets. Prohibition of such conduct would 
not abridge the constitutional liberty since such activity 
bears no necessary relationship to the freedom to speak 
write, print or distribute information or opinion 

“This court has characterized the freedom of speech 


and that of the press as fundamental personal rights and 
liberties. The phrase is not an empty one and was not 
lightly used. It reflects the belief of the framers of the 
Constitution that exercise of the rights lies at the founda- 
tion of free government by free men. It stresses, as do 
many opinions of this court, the importance of preventing 
the restriction of enjoyment of these liberties 
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“In every case, therefore, where legislative abridgment 
the rights is asserted, the courts should be astute to ex- 
nine the effect of the challenged legislation. Mere legis- 
itive preferences beliefs respecting matters of public 
onvenience may well support regulation directed at other 
personal activities, but be insufhcient to justify such as 
diminishes the exercise of rights so vital to the mainte- 
nance of democratic institutions. And so, as cases arise, 
the delicate and difficult task falls upon the courts to weigh 
the circumstances and to appraise the substantiality of the 
easons advanced in support of the regulation of the free 
enjoyment of the rights.” 

The Court reviewed its recent decision in Lovell v. 
City of Griffin, and claimed that the facts there were 
to be distinguished from those in the cases at bar. 

In regard to the Los Angeles, Milwaukee, and 
Worcester ordinances, the court said: 

“The motive of the legislation under attack in Numbers 
13, 18 and 29 is held by the courts below to be the preven- 
tion of littering of the streets and, although the alleged 
offenders were not charged with themselves scattering paper 
n the streets, their convictions were sustained upon the 
theory that distribution by them encouraged or resulted in 
such littering. We are of opinion that the purpose to keep 
the streets clean and of good appearance is insufficient to 
justify an ordinance which prohibits a person rightfully 
on a public street from handing literature to one willing to 
receive it. Any burden imposed upon the city authorities 
in cleaning and caring for the streets as an indirect con- 
sequence of such distribution results from the constitutional 
protection of the freedom of speech and press. This con- 
situtional protection does not deprive a city of all power 
to prevent street littering. There are obvious methods of 
preventing littering. Amongst these is the punishment of 
those who actually throw papers on the streets. 

“It is argued that the circumstance that in the actual 
enforcement of the Milwaukee ordinance the distributor is 
irrested only if those who receive the literature throw it 
in the streets, renders it valid. But, even as thus construed, 
the ordinance cannot be enforced without unconstitutionally 
ibridging the liberty of free speech. As we have pointed 
wut, the public convenience in respect of cleanliness of the 
streets does not justify an exertion of the police power 
which invades the free communication of information and 
opinion secured by the Constitution. 

“Tt is suggested that the Los Angeles and Worcester 
wdinances are valid because their operation is limited to 
streets and alleys and leaves persons free to distribute 
printed matter in other public places. But, as we have 
said, the streets are natural and proper places for the dis- 
semination of information and opinion; and one is not to 
have the exercise of his liberty of expression in appropriate 
places abridged on the plea that it may be exercised in 
some other place.” 

As to the Irvington ordinance, the Court said: 

“While it affects others, the Irvington ordinance 
drawn in question in No. 11, as construed below, affects all 
those, who, like the petitioner desire to impart information 
ind opinion to citizens at their homes. If it covers the 
petitioner’s activities it equally applies to one who wishes 
to present his views on political, social or economic ques- 
tions. The ordinance is not limited to those who canvass 
for private profit; nor is it merely the common type of 
ordinance requiring some form of registration or license of 
hawkers, or peddlers. It is not a general ordinance to 
prohibit trespassing. It bans unlicensed communication of 
any views or the advocacy of any cause from door to door, 
ind permits canvassing only subject to the power of a 
police officer to determine, as a censor, what literature may 
he distributed from house to house and who may distribute 
it. The applicant must submit to that officer’s iudgment 
evidence as to his good character and as to the absence of 
fraud in the project he proposes to promote or the literature 
he intends to distribute, and must undergo a burdensome 
and inquisitorial examination, including photographing and 
fingerprinting. In the end, his liberty to communicate with 
the residents of the town at their homes depends upon the 
exercise of the officer’s discretion.” 


The Court further states, 

“Conceding that fraudulent appeals may be made in 
the name of charity and religion, we hold a municipality 
cannot, for this reason, require all who wish to disseminate 
ideas to present them first to police authorities for their 
consideration and approval, with a discretion in the police 
to say some ideas may, while others may not, be carried 
to the homes of citizens; some persons may, while others 
may not, disseminate information from house to house. 
Frauds may be denounced as offenses and punished by law. 
Trespasses may similarly be forbidden, If it is said that 
these means are less efficient and convenient than bestowal 
of power on police authorities to decide what information 
may be disseminated from house to house, and who may 
impart the information, the answer is that considerations of 
this sort do not empower a municipality to abridge freedom 
of speech and press. 

“We are not to be taken as holding that commercial 
soliciting and canvassing may not be subjected to such reg- 
ulation as the ordinance requires. Nor do we hold that 
the town may not fix reasonable hours when canvassing 
may be done by persons having such objects as the peti- 
tioner. Doubtless there are other features of such activities 
which may be regulated in the public interest without prior 
licensing or other invasion of constitutional libertv. We 
do hold, however, that the ordinance in question, as applied 
to the petitioner’s conduct, is void, and she cannot be 
punished for acting without a permit. 

“The judgment in each case is reversed and the causes 
are remanded for further proceedings not inconsistent with 
this opinion. 

“Mr. Justice MCREYNOLDs is of opinion that the judg- 
ment in each case should be affirmed.” 

No. 11 was argued on Oct. 13, 1939, by Mr. 
Joseph F’. Rutherford for petitioner and by Mr. Robert 
I. Morris for respondent; No. 13 was argued on Oct. 
13, 1939, by Mr. Osmond K. Fraenkel for appellant ; 
No. 18 was argued on Oct. 13, 1939, by Mr. A. W. 
Richter for petitioner and by Mr. Carl F. Zeidler for 
respondent; No. 29 was argued on Oct. 16, 1939, by 
Mr. Sidney S. Grant and Mr. Osmond K. Fraenkel for 
appellants and Mr. Edward O. Proctor for appellee. 


Bankruptcy Act—Section 77B—Plan Must Be Fair 
and Equitable: Stockholders’ Rights Sub- 
ordinate to Creditors’ 

Under §77B of the Bankruptcy Act, a plan of reor- 
ganization to be approved by the Court must have not only 
the assent of the requisite percentages of security holders, 
but must also be found to be fair and equitable. 

Where a corporation is found to be insolvent in both 
the equity and bankruptcy sense, a plan of reorganization 
cannot be approved as fair and equitable which allows the 
stockholders to retain an interest in the reorganized com- 
pany where the claims of creditors have not been fully sat- 
isfied, unless the stockholders make a contribution in money 
or money’s worth equivalent to the extent of the participa- 
tion accorded them. 

Case v. Los Angeles Lumber Products Co., Ltd., 
84 Adv. Op. 22; 60 Sup. Ct. Rep. 1. 

This opinion deals with the question of conditions 
under which stockholders may participate in a plan of 
reorganization under §77B of the Bankruptcy Act, 
where the debtor corporation is insolvent both in the 
equity and in the bankruptcy sense. 

The debtor is a holding company which owns all 
the stock (save qualifying shares) of six subsidiaries, 
of which but one has assets of any substantial value. 
This one, the Los Angeles Shipbuilding and Drydock 
Corporation, has fixed assets of $430,000 and current 
assets of $400,000; it also has current debts of small 
amount. 

The debtor's liabilities consist of principal and in- 
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terest of $3,807,071.88 on first mortgage bonds issued 


in 1924 and maturing in 1944. These are secured by a 
trust indenture covering the fixed assets of the Ship 
building Company and the stock of all the subsidiaries. 
No interest on the bonds has been paid since 1929. In 
1930 a voluntary reorganization was effected with the 
assent of 97% face amount of the bondholders, whereby 
the interest was reduced from a rate of 712% to 6% 
and made payable only if earned. The old stock was 
wiped out and two classes of new stock, Class A and 
Class B, were issued 

In 1937 the management prepared a plan of re 
organization, to be carried out either by contract o1 
by resort to §77B. The directors the latte: 
method, The plan, as later modified, provided for a 
new corporation with 1,000,000 shares of $1 par value 
voting stock, to be divided into 811,375 of preferred 
and 188,625 of common. The preferred is entitled to a 
5% non-cumulative Following that both 
classes share equally. Also on liquidation the preferred 
receives a preference to the amount of the par value, 
following which the common entitled to the amount 
of its par value. Thereafter both classes participate 
equally. 

Of the new preferred, 170,000 shares are reserved 
for sale to raise new money for rehabilitation, and 641, 
375 are to go to the bondholders, 250 shares for each 
$1,000 bond. \ stockholders will receive 188,625 
shares of common without payment of any subscription 
or assessment. No provision is made for the old Class 
B stock. The aggregate par value of the new preferred 
and common to be issued to existing security holders is 
$830,000,—an amount equal to the going concern value 
of the assets of the enterprise 


chose 


dividend 


Class 


The plan was assented to by approximately 
92.81% of the face amount of the bonds, 99.75% of 
Class A stock, and 90% Class B stock. Petitioners, 


owners of $18,500 face amount of bonds, did not con 
sent to the 1930 reorganization, and throughout the 
77B proceedings they objected to the plan as not fair 
and equitable to the bondholders 

The District Court approved the plan, and the Cir 
cuit Court of Appeals affirmed. On certiorari, the Su 
preme Court reversed the judgment, in an opinion by 
Mr. Justice DouGLas 

The opinion of the Court points out that the ef 
fect of the plan is to give the old stockholders 23% of 
the assets and voting power in the new company, with 
out making any fresh contribution, notwithstanding that 
the claims of the bondholders are not fully satisfied. 
The District Court justified this inclusion of the stock 
holders (1) because it felt that the relative priorities of 
bondholders and stockholders were maintained by vir 
tue of the preferences in the stock accorded the bond 
holders, and the fact that they received 77% of the vot- 
ing power in the new company; and (2) because it 
found that the stockholders had furnished compensat 
ing advantages or consideration. The Circuit Court 
of Appeals affirmed, in view of a stipulation and the 
abbreviated record filed thereunder. 

After stating the Mr. 
first discusses the effect of the provision of §77B re 
quiring that a plan thereunder, to be approved, must 
not only be assented to by the prescribed percentages 
of the security holders, also that it must be found 
by the judge to be “fair and equitable.” Emphasis is 
placed on the point that the former is not a substitute 
for the latter. In this connection, the opinion observes: 

“The court is not merely a ministerial register of the 
vote of the several classes of security holders. All those 


Justice DouGLAs 


case, 


but 





AMERICAN BAR ASSOCIATION JOURNAL 





interested in the estate are entitled to the courts prote 
tion. Accordingly the fact that the vast majority of the 
security holders have approved the plan is not the test 
whether the plan is a fair and equitable one. This is 
line with the decision of this Court 11 rylor v. Standar 
Gas & Electric Co., 306 U. S. 307, which reversed an orde 


77R 


approving a plan of reorganization under § /, in spite 
of the fact that the requisite percentage the variou 
classes of security holders had approved it, on the groun 
that preferred stock of the debtor corporation was 1 
equitably treated under the plan. The contrary conclusi 

is such cases would make the judicial determination on tl 
issue of mere formality and would 
destroy the function and the duty imposed by the Congre 
on the district courts under §77B. That tion and dut 








fairness a effectivel 


Tune 


are no less here than they are in equity receivership reor 
ganizations, where this Court said, ‘Every important de 
termination by the court in receivership proceedings call 


for an informed, independent judgment 


“Hence, in this case the fact that 92.81% in amount 
of the bonds, 99.75% of the Class A stock, and 90% of the 
Class B stock have approved the plan as immaterial o1 
the basic issue of its fairness as is the fact that petitione1 
own only $18,500 face amount of a large bond issue.” 


Attention is then turned to the meaning of thi 
terms “fair and equitable” as used in the statute. It is 
noted that these words are words of art which had a 
quired a fixed meaning in equity 
Citing prior decisions discussing the 
phrase, Mr. Justice DouGLas gives the 
position of the rule: 

“In equity reorganization law the term ‘fair and equi- 
table’ included, inter alia, the rules of law enunciated by 
this Court in the familiar cases of Railroad Co. v. Howard 


receivership cases 
meaning of the 
following ex 


7 Wall. 392; Louisville Trust Co. v. Louisville, New Al 
bany & Chicago Ry. Co., 174 U. S. 674; Northern Pacth 
Railway Co. v. Boyd, 228 U. S. 482; Kansas City Ter 


»., 271 U. S. 445 
ye accorded credi- 
plans. In Louts- 


minal Ry. Co. v. Central Union Trust 
[hese cases dealt with the precedence to 
tors over stockholders in reorganizatior 


} 


ville Trust Co. v. Louisville, New Albany Chicago Ry. 
Co., supra, this Court reaffirmed the ‘familiar rule’ that 
‘the stockholder’s interest in the property is subordinate 
to the rights of creditors; first of secured and then of un 


secured creditors.’ And it went on to say that ‘any ar- 
rangement of the parties by which the subordinate rights 
and interests of stockholders are attempted to be secured 
at the expense of the prior rights of either class of credi- 
tors comes within judicial denunciation’ (p. 684). This 
doctrine is the ‘fixed principle’ according to which North 
ern Pacific Railway Co. v. Boyd, supra, decided that the 
character of reorganization plans was to be evaluated. And 
in the latter case this court added, ‘If the value of the 
road justified the issuance of stock in exchange for old 
shares, the creditors were entitled to the benefit of that 
value, whether it was present or prospective, for dividends 
or only for purposes of control. In either event, it was 
a right of property out of which the creditors were en- 
titled to be paid before the stockholders could retain it 
for any purpose whatever.’ (p. 508) On the reaffirmation 
of this ‘fixed principle’ of reorganization law in Kansas 
City Terminal Ry. Co. v. Central Union Trust Co., supra, 
it was said that ‘to the extent of their debts creditors are 
entitled to priority over stockholders against all the prop- 
erty of an insolvent corporation’ (p. 455). In application 
of this rule of full or absolute priority this Court recog- 
nized certain practical considerations and made it clear that 
such rule did not ‘require the impossible and make it 
necessary to pay an unsecured creditor in cash as a con- 
dition of stockholders retaining an interest in the reorgan 
ized company. His interest can be preserved by the issu 
ance, on equitable terms, of income bonds or preferred 
stock.’ Northern Pacific Railway Co. v. Boyd, supra, p. 
508. And this practical aspect of the problem was further 
amplified in Kansas City Terminal Ry. Co. v. Central 
Union Trust Co., supra, by the statement that ‘when neces 
they (creditors) may be protected through other 


1 
} 


sary, 
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irrangements which distinctly recognize their equitable 
ight to be preferred to stockholders against the full value 
of all property belonging to the debtor corporation, and 


ifford each of them fair opportunity, measured by the 
existing circumstances, to avail himself of this right’ (pp. 
454-455). And it also recognized the necessity at times 


§ permitting the inclusion of stockholders on payment of 
contributions, even though the debtor company was insol- 
vent. As stated Kansas City Terminal Ry. Co. v. Cen- 
tral Union Trust Co., supra, p. 455: ‘Generally, additional 
funds will be essential to the success of the undertaking, 


ind it may be ssible to obtain them unless stockhold- 
ers are permitted to contribute and retain an interest sufh- 
ciently valuable to move them. In such or similar cases 
the Chancellor may exercise an informed discretion con- 


cerning the practical adjustment of the several rights.’ 
But even so, payment of cash by the stockholders for new 
stock did not itself save the plan from the rigors of the 
‘fixed principle’ of the Boyd case, for in that case the de- 
cree was struck down where provision was not made for 
the unsecured creditor and even though the stockholders 
paid cash for their new stock. Sales pursuant to such 


plans were void, even though there was no fraud in the 
decree. North Pacific Railway Co. v. Boyd, supra, p. 
504. As this Court there stated, p. 502, “There is no dif- 
ference in principle if the contract of reorganization, in- 
stead of being effectuated by private sale, is consummated 
by a master’s deed under a consent decree.’ ” 


The Court then considers the plan in question in 
the light of the meaning attributed to the statutory re- 
quirement and states its reasons for concluding that the 
plan falls short. It is pointed out that even if all the as- 
sets were turned over to the bondholders they would 
realize less than 25% on their claims, but that in spite 
of this the plan requires them to surrender 23% of the 
whole enterprise to the old stockholders. While it is 
recognized that the relative priorities of bondholders 
and old Class A stockholders are maintained, it is 
pointed out that this is not in compliance with the es- 
tablished principles applicable, since it permits the old 
stockholders of an insolvent company to participate in 
the reorganized company without a contribution in 
money or money’s worth reasonably equivalent to the 
stockholders’ participation. 

An analysis then follows of the consideration fur- 
nished by the stockholders in the present case. This 
included (a) benefits supposed to fall to the bondhold- 
ers because the old stockholders have “financial stand- 
ing and influence in the community” and can provide 
“continuity of management”; (b) the awarding to the 
bondholders of more than they would receive on a fore- 
closure; (c) the virtual abrogation of the agreement 
deferring foreclosure until 1944; and (4d) the avoid- 
ance of litigation with the stockholders. All were found 
to be insufficient 

In discussing the third of these items of considera- 
tion, the Court observes that on the record the conclu- 
sion cannot be reached that the right of foreclosure 
survived the commencement of §77B proceedings, since 
by instituting such proceedings the debtor placed its 
property under the jurisdiction of the Court to be ad- 
judicated according to standards prescribed by the 
statute. In elaboration of this, Mr. Justice DoucGLas 
says: 


“A debtor as well as a creditor who invokes the aid 
of the federal courts in reorganization or rehabilitation 
under §77B assumes all of the consequences which flow 


from that jurisdiction. Once the property is in the hands 
of the court private rights as respect that res are subject 
to the superior dominion of the court and are to be adjudi- 
cated pursuant to the standards prescribed by the Con- 
gress. As a result of such proceedings the hand of all 
executions or levies may be stayed. The court acquires 


‘exclusive jurisdiction of the debtor and its property wher- 
ever located for the purposes of this section.’ The court 
need not keep the debtor in possession but may substitute 
for the old management a trustee; or if the old manage- 
ment is retained it operates the business ‘subject at all 
times to the control of the judge, and to such limitations, 
restrictions, terms, and conditions as the judge may from 
time to time impose and prescribe.’ Thus, while the prop 
erty remains in the hands of the court, as it does until 
dismissal or final decree on confirmation, the debtor, though 
left in possession by the judge, does not operate it, as it 
did before the filing of the petition, unfettered and without 
restraint. The control of the court is then pervasive. Fur- 
thermore, stockholders and other junior interests may be 
excluded from any plan of reorganization if the court finds 
that the debtor is insolvent. And on facts such as 
exist here, these junior interests must be excluded unless 
they furnish adequate consideration for the interest which 
they obtain in the new company. And once the jurisdic- 
tion of the court has been invoked, whether by the debtor 
or by a creditor, that petitioner cannot withdraw and oust 
the court of jurisdiction. He invokes that jurisdiction risk- 
ing all of the disadvantages which may flow to him as a 
consequence, as well as gaining all of the benefits. One 
ot those disadvantages from the viewpoint of the debtor 
and its stockholders is the approval of a plan of reorgani- 
zation which eliminates them completely. Accordingly, 
respondent's assertion in this case that the major contri- 
bution of these stockholders justifying their inclusion in the 
plan was the waiver of their right to defer or put off fore- 
closure until 1944, i.e., to remain in possession, does not 
stand analysis. The right to remain in unmolested domin- 
ion and control over the property was necessarily waived 
or abandoned on invoking the jurisdiction of the federal 
courts in these proceedings. When that jurisdiction at- 
tached, the court rather than the stockholders was in con- 
trol with all of the powers and duties which that entailed 
under §77B. Certainly the surrender of a right thus 
waived is not adequate consideration for the dilution of 
the bondholders’ priorities which this plan would effect.” 

The opinion also disposes of an argument to the 
effect that the right of participation by the stockholders 
was secured by contract before, and as a condition 
precedent to, the institution of the 77B proceedings. 
In rejecting this contention, the Court places special 
emphasis upon the fact that the Act imposes upon the 
federal courts peculiar duties for the protection of un- 
organized security holders. Touching this, the opinion 
adds: 

“But the mere statement of this proposition is its own 
refutation. If the reorganization court were bound by such 
conventions of the parties, it would be effectively ousted 
of important duties which the Act places on it. Federal 
courts acting under §77B would be required to place their 
imprimatur on plans of reorganization which disposed of 
the assets of a company not in accord with the standards 
of ‘fair and equitable’ but in compliance with agreements 
which the required percentages of security holders had 
previously made. Such procedure would deprive scattered 
and unorganized security holders of the protection which 
the Congress had provided them under §77B. The scope 
of the duties and powers of the Court would be delimited 
by the bargain which reorganizers had been able to make 
with security holders before they asked the intercession 
of the court in effectuating their plan. Minorities would 
have their fate decided not by the court in application of 
the law of the land as prescribed in §77B, but by the forces 
utilized by reorganizers in prescribing the conditions prec- 
edent on which the benefits of the statute could be obtained. 
No conditions precedent to enjoyment of the benefits of 
§77B can be provided except by the Congress. To hold 
otherwise would be to allow reorganizers to rewrite it so 
as to best serve their own ends.” 

In conclusion the Court rejects the contention that 
there was adequate consideration to the bondholders in 
having the stockholders maintain the debtor as a going 
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concern in avoiding litigation with the old stockholders 

Mr. Justice BuTLER took no part in the considera 
tion of this case. 

Argued by Mr. Robert M. Clarke for the petition 
ers and by Mr. Solicitor General Jackson for the U. S 
as amicus curiae, by special leave of court, and by Mr. 
J. Clifford Argue and Mr. John C. Macfarland for 
respondent. 


Bankruptcy Act—Section 77—Jurisdiction of 
District Court Over Local Service 


Under §77 of the Bankruptcy Act, the District Courts 
have not been vested with power to order the discontinu- 
ance of local railroad services which, but for the bankruptcy 
proceedings, would otherwise be subject to the regulatory 
power of the state. 

Palmer v. Massachusetts, 84 Ady. Op. 8; 60 Sup. 
Ct. Rep. 34. 

In this opinion the Court ruled on a question as 
to the power of a District Court to order the discon 
tinuance of local railroad service under §77 of the 
Bankruptcy Act. The New York, New Haven and 
Hartford Railroad Company filed a petition for reor 
ganization under that section in October, 1935, and 
the proceeding is still pending. The railroad’s bank 
ruptcy trustees instituted proceedings before the Mas 
sachusetts Department of Public Utilities for leave to 
abandon 88 passenger stations. While the proceedings 
were there under consideration, creditors of the New 
Haven applied to the District Court for an order direct 
ing the trustees to abandon these local services. The 
trustees joined in the prayer, while the Commonwealth 
denied the jurisdiction of the court to make the order. 
The District Judge ruled that §77 gave him the respon 
sibility of disposing of the petition on its merits. Ac 
cordingly, after hearing, he entered an order directing 
the discontinuance of the services. 

On appeal, the Circuit Court of Appeals reversed 
the decree with one judge dissenting. On certiorari, 
the Supreme Court affirmed the opinion of the Circuit 
Court of Appeals, in an opinion by Mr. Justici 
FRANKFURTER. 

The opinion first observes that it is clear that the 
District Court had no power to deal with a subject un 
der the authority of the Commonwealth unless Con 
gress has conferred such power. It is also noted that 
the statute contains no explicit grant of the power as 
sumed by the District Judge. The language of the Act 
from which the petitioners thought the power in ques 
tion is to be inferred appears in §77(a) and §77(c) 
(2). These subsections give the bankruptcy court “ex 
clusive jurisdiction of the debtor and its property wher 
ever located” and permit the trustees, under the court’s 
control, “to operate the business of the debtor.” The 
Court expressed the view that these provisions do not 
include power over the railroad company’s relations 
with the state. 

It was reasoned further that not only is there no 
specific grant of such power, but that the historic back 
ground of §77, the circumstances concerning its en 
actment, and the legislative scheme disclosed by its spe 
cific provisions preclude such an interpretation. In 
exposition of this view, Mr. Justice FRANKFURTER 
Says: 

“Not only is there no specific grant of the power which 
the District Court exercised, but the historic background 
of 877, the considerations governing Congress in its en- 
actment, and the scheme of the legislation as disclosed by 
its specific provisions reject the claim. Until the amend- 


ment of March 3, 1933, railroads were outside the Bank 
ruptcy Act. But the long history of federal railroad re 
ceiverships, with the conflicts they frequently engendered 
between the federal courts and the public, left an enduring 
conviction that a railroad was not like an ordinary insol 
vent estate. Also an insolvent railroad, realized, 
required the oversight of agencies specially charged with 
the public interest represented by the transportation sys 
tem. Indeed, when, in the depth of the depression, legis 
lation was deemed urgent to meet the grave crisis con- 
fronting the railroads, there was a strong sentiment in 
Congress to withdraw from the courts control over insol 
vent railroads and lodge it with the Interstate Commerce 
Commission. Congress stopped short of this remedy But 
the whole scheme of $77 leaves no doubt that ( ongress did 
not mean to grant to the district courts the same scope as 


to bankrupt roads that they may have in dealing with othe: 
bankrupt estates. 





“The judicial process in bankruptcy proceedings undet 
§77 is, as it were, brigaded with the administrative process 
of the Commission. From the requirement of ratification 
by the Commission of the trustees appointed by the Court 
to the Commission’s approval of the Court’s plan of re 
organization the authority of the Court is intertwined with 
that of the Commission. Thus, in §77(« and §77(0) 
the power of the district courts to permit abandonments is 
specifically conditioned on authorization of such abandon- 
ments by the Commission. In view of the judicial history 
of railroad receiverships and the extent to which §77 made 
judicial action dependent on approval by the Interstate 


raditional 


the admin 


Commer c¢ ommission, it would violate the 
respect of Congress for local interests f 








istrative process to imply power in a single judge to dis 
regard state law over local activities of a carrier the 
governance of which Congress has withheld even from 
the Interstate Commerce Commission, except as part of a 
complete plan of reorganization for an insolvent road. 
About a fourth of the railroad mileage of the country is 
now in bankruptcy. The petitioners ask us to say that 


district judges in twenty-nine states have effective power, 
in view of the weight which often attaches to findings 
at nist prius, to set aside the regulatory systems of these 
twenty-nine states with all the consequences implied for 
those communities. Congress gave no such power.’ 

Mr. Justice BuTLer took no part in the considera 
tion of this case 

Argued by Mr. Edward R. Brumley for petition 
ers and by Mr. Edward O. Proctor for respondent 


Interstate Commerce Act—Application to Pipe- 
Line Companies 


Under the Interstate Commerce Act, the term “common 
carrier” includes all pipe-line companies, irrespective of 
whether they are engaged in transportation for hire. As a 
common carrier, a pipe-line company is subject to the rele- 
vant provisions of the Act, and is required to submit to 
the Interstate Commerce Commission such data pertaining 
to its property as the Commission by proper order may 
direct. 


Valvoline Oil Co. v. United Stat 84 Adv. Op 
112; 60 Sup. Ct. Rep. —., 

This case involved a question as to the scope of the 
Interstate Commerce Act in its relation to pipe-line 
properties The Interstate Commerce Commission 


made an order requiring the appellant to file with the 
Commission certain data as to its pipe-line properties 
for use in valuation under sec. 19a of the Interstate 
Commerce Act. The order was made upon the theory 
that the appellant was “engaged in the transportation 
of oil by pipe line in interstate commerce and that it is 
a common carrier subject to the provisions of the Inter 
state Commerce Act.” The appellant challenged the 
validity of the order in a three-judge federal court. That 




















court dismissed the petition, which sought to enjoin and 
annul the Commission’s order. On appeal, the decree 
was affirmed by the Supreme Court in an opinion by 
Mr. Justice REED 

The activities of the company are described in the 
opinion. It appears that the appellant operates 1,426 
miles of pipe-line running to 9,020 wells in Pennsyl- 
vania, West Virginia and Ohio from which it gathers 
75,000 barrels of oil per month for its two refineries in 
Pennsylvania, which manufacture the products distrib- 
uted by the appellant to the trade. At the time of the 
Commission’s final order, the appellant was selling sur- 
plus oil to a refinery in Pennsylvania and to another 
in West Virginia, but none of this came from out of the 
state of the refinery. On the ground that it does not 
engage in transporting oil interstate, other than that 
which it purchases at the well for its own use, the ap- 
pellant claimed that it is not a common carrier subject 
to the Act and, in the alternative, that if it is, the statute 
is unconstitutional as a violation of the due process 
clause. 

The pivotal question in the case was the construc- 
tion of Section 1 (3) which provides that: 


“The term ‘common carrier’ as used in this chapter 
shall include all pipe-line companies; express companies; 
sleeping car companies; and all persons, natural or arti- 
ficial, engaged in such transportation or transmission as 
aforesaid as common carriers for hire.” 


In construing the statute to include as common 
carriers all pipe-line companies, irrespective of whether 
engaged in transportation for hire, the Court says: 


“There is no controversy over whether appellant is 
an interstate pipe line company. Obviously it is. The 
contentions above are advanced to show it is not subject 
to the Act. Section 1(3) defines common carrier to in- 
<iude ‘all pipe-line companies.’ If this definition is not 
limited by the subsequent clause ‘engaged . . . as common 
carriers for hire,’ extended consideration of these charac- 
teristics of a private carrier is unnecessary as the language 
of the definition is decisive. 

“The practice of compelling producers to sell at the 
well before admitting their oil to the lines was widely 
used as a means onopolizing the product before the 
Hepburn Amendment in 1906. Whether the oil so owned 
and transported ultimately used by the carrier in its 
own operations or sold to others was in this connection im- 
material. Certainly one would find a public interest in the 
sole means of transporting this commodity from thousands 
of wells for thousands of producers. This was covered by 
the Pipe Line decision. There it was stated that commerce 
is not dependent on title, ‘and the fact that the oils trans- 
ported belonged to the owner of the pipe line is not con- 
clusive against the transportation being such commerce.’ 
The applicable section of the Interstate Commerce Act at 
the time of the Pipe Line Cases read: 

That the provisions of this Act shall apply to any 
person or persons engaged in the transportation of oil 
or other commodity, except water and except natural 
or artificial gas, by means of pipe lines, or partly by 
pipe lines and partly by water, who shall be consid- 
ered and held to be common carriers within the mean- 
ing and purpose of this Act. 

This Court construed that section to cover those who were 
common carriers in substance even if not in technical form 
and read it that those ‘engaged in the transportation of 
oil .. . by means of pipe lines’ shall be treated as common 
carriers under the Act. The last clause was held not ‘to 
cut down the generality’ of the Act. 

“In the present Act there is a change of language but 
we perceive none in meaning. Speaking of the amend- 
ments of the Transportation Act of 1920, which recast the 
Hepburn Amendment into the present form, the House 
Committee on Interstate and Foreign Commerce reported 
that the section here under consideration ‘amends the first 
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five paragraphs of section 1 of the Commerce Act, making 
minor corrections and classifying language in several re- 
spects, but making no important changes in policy.’ As 
now written the section brings railroads under the Act by 
means of the last clause of subsection (3) only. This 
clause is a conjunctive, not a modifier. It does not affect 
the generality of the first clause as to pipe-line companies.” 

In conclusion the validity of the provision requir 
ing pipe-line companies to furnish prescribed data was 
also considered. The constitutional question involved 
in this phase of the case was deemed settled by the Pipe 
Line Cases, 234 U.S. 548. 

Mr. JUSTICE BUTLER took no part in the decision 
of this case. 

Argued by Mr. J. Campbell Brandon for appellant 
and Mr. Hugh B. Cox for appellees. 

State Statutes—Kentucky Alcoholic Beverage 
Control Law—Constitutional Validity 

The provisions of the Kentucky Alcoholic Beverage 
Control Law which prohibit the transportation of liquors 
except by one licensed therefor under the Act are a valid 
exercise of the State’s police power and are not in viola- 
tion of the commerce clause of the Constitution or of the 
due process and equal protection clauses of the Fourteenth 
Amendment. A contract carrier having a certificate under 
the Federal Motor Carrier Act of 1935, engaged in trans- 
porting liquors in interstate commerce, is subject to the 
regulatory power of the State, as exercised in the Control 
Law. 

Ziffrin v. Martin, 84 Ady. Op. 107; 60 Sup. Ct. 
Rep, 117. 

This case involves a challenge to the validity of 
certain provisions of the Kentucky Alcoholic Bever 
age Control Law. The appellant, an Indiana corpora 
tion, is a contract carrier having permission under the 
Federal Motor Carrier Act of 1935 to operate as a con 
tract carrier. Since March, 1923, it has continuously 
received whiskey from distillers in Kentucky for con- 
signees in Chicago. It claims the right to transport 
whiskey as heretofore, notwithstanding the provisions 
of the Control Law of 1938. In this proceeding it 
sought to restrain Kentucky officials from enforcing the 
contraband and penal provisions of the Control Law. 
It charged that enforcement of the Control Law would 
impair its rights under the commerce clause of the Con- 
stitution and deprive it of rights under the due process 
and equal protection clauses of the fourteenth amend 
ment. A district court of three judges sustained a mo 
tion to dismiss. On direct appeal, the decree was af 
firmed by the Supreme Court in an opinion by Mr. 
Justice McREyNoLps. 

The opinion summarizes the purpose of the Act 
as follows. 

“The Statute is a long, comprehensive measure (123 
sections) designed rigidly to regulate the production and 
distribution of alcoholic beverages through means of li- 
censes and otherwise. The manifest purpose is to chan 
nelize the traffic, minimize the commonly attendant evils 
also to facilitate the collection of revenue. To this end 
manufacture, sale, transportation, and possession are per 
mitted only under carefully prescribed conditions and sub 
ject to constant control by the state. Every phase of the 
raffic is declared illegal unless definitely allowed. The 
property becomes contraband upon failure to observe the 
statutory requirement and whenever found in unauthorized 
possession.” 

Section 27 of the law authorizes the holder of a 
transporter’s license “to transport liquors to or from 
the licensed premises of any licensee under the Act. . .” 
Section 54(7) permits the issuance of a transporter’s 
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license only to persons who are authorized by proper 
certificate from the division of motor transportation in 
the department of business regulation to engage in the 
business of a common carrier. The appellant was de 
nied a common carrier certificate and because it held 
no such certificate its application for a transporter’s li 
cense was also refused. 

The appellant argued that the Control Law 
constitutional because, under pain of excessive penal 
ties, it undertakes to prevent an authorized interstate 
contract carrier from continuing an established busi 
ness of transporting exports of liquors from Kentucky 
Further, that in 


is ub 


in interstate commerce exclusively 
toxicating liquors are legitimate articles in interstate 
commerce unless otherwise declared by federal law; 
that interstate commerce includes exportation of prop 
erty as well as importation, and that prior to the Wil 
son and Webb-Kenyon Acts and the. twenty-first 
unendment the powers of the states over intoxicants in 
both movements were limited by the commerce clause 
Since these enactments, relative to importations only, 
exports remain, as always, the commerce 
clause and consequently the may not annex 
to its consent to manufacture and sell an unconstitu 
tional ban upon interstate exports of liquors by con- 
tract carriers. This argument was rejected by the 
Court. 

Mr. Justice McReynotps states the 
which led the Court to conclude that the challenged re 
quirements of the state statute are constitutional. In 
this connection, he says: 


subject fo 


state 


reasons 


“The Twenty-first Amendment sanctions the right of 
a state to legislate concerning intoxicating liquors brought 
from without, unfettered by the Commerce Clause. With- 
out doubt a state may absolutely prohibit the manufacture 
of intoxicants, their transportation, sale, or possession, ir 
respective of when or where produced or obtained, or 
the use to which they are to be put. Further, she may 
adopt measures reasonably appropriate to effectuate these 
inhibitions and exercise full police authority in respect of 
them. 

“Having power absolutely to prohibit manufacture, 
sale, transportation, or possession of intoxicants, was it 
permissible for Kentucky to permit these things only under 
definitely prescribed conditions? Former opinions here 
make an affirmative answer imperative. The greater power 
includes the less. The state may protect her people 
against evil incident to intoxicants, and may exer- 
cise large discretion as to means employed. 

“Kentucky has seen fit to permit manufacture of 
whiskey only upon condition that it be sold to an indicated 
class of customers and transported in definitely specified 
ways. These conditions are not unreasonable and are 
clearly appropriate for effectuating the policy of limiting 
trafic in order to minimize well known evils, and secure 
payment of revenue. The statute declares whiskey removed 
from permitted channels contraband subject to immediate 
seizure. This is within the police power of the state; and 
property so circumstanced cannot be regarded as a proper 
article of commerce. , 

“In effect we are asked by injunction to allow a dis- 
tiller to do what the statute prohibits—deliver to an un- 
authorized carrier. Also to enable a carrier to do what it 
is prohibited from and transport within 
the state. 

“We cannot accept appellant’s contention that because 
whiskey is intended for transportation beyond the state 
lines the distiller may disregard the inhibitions of the 
statute by delivery to one not authorized to receive; that 
the carrier may set at naught inhibitions and transport 
contraband with impunity.” 

The contentions the due 
equal protection clauses were rejected. 


doing—receive 


based on process and 


So also was 


the argument based on discrimination against interstate 
commerce, since the same regulations are applicable t 
intrastate commerce. Moreover, the Court found not! 

ing in the Federal Motor Carrier Act of 1935 whi 

undertakes to impair the power of the states to protect 
their people against the evils of intoxicants 

Argued by Mr. Norton L. Goldsmith for 
lants and by Mr. H. Appleton Federa for appellees 

Courts—Supreme Court—Original Jurisdiction 

A necessary element to constitute a controversy be- 
tween states within the original jurisdiction of the Supreme 
Court is a showing that the complainant state has suffered 
wrong through the action of another state, furnishing 
ground for judicial redress or asserting a right susceptible 
of judicial enforcement in accordance with established prin- 
cibles of law or equity. 

A claim by two states of the right to tax the transfer 
of intangible property at death is not a controversy within 
the original jurisdiction of the Supreme Court, where the 
tax claims are not shown to be mutually exclusive, and 
where there is no showing that the estate is not sufficient 
to meet both claims. 

Original jurisdiction cannot be supported over the case 
as involving a claim by the complainant state against citi- 
zens of another state, where the complainant has an ade- 
quate remedy in the courts of the state wherein individual 
defendants reside. 

Massachusetts v. Missouri, 84 Adv. Op. 38; 60 
Sup. Ct. Rep. 39. 

This opinion dealt with a motion b 
for leave to file a bill of complaint against the State of 
Missouri and certain of the latter’s citizens. The opin 
ion of the Court, delivered by Mr. Cuter Justict 
HUGHES, is devoted to the question whether the bill of 
within the 
The argu- 
two 


Massachusetts 


complaint presents a justiciable controversy 
original jurisdiction of the Supreme Court 
ment in support of the jurisdiction 
grounds: (1) that there is a controversy between two 
and (2) that there is a controversy 
state and the citizens of another stat Upon exami 
nation of the bill of complaint, the Court concluded that 
jurisdiction to hear the matter failed 

The proposed complaint alleged that 
ney Blake, domiciled in Massachusetts, 
leaving an estate there of $12,646.02 whi 
administered and that this estate will be exhausted by 
costs of administration and federal taxes; that the de 
cedent, while so domiciled, created three trusts of se 
curities valued at the time of death at $1,850,789.77, 
and made residents of Missouri trustees under the 
trusts; that in two trusts, involving the major part of 
the securities, the settlor retained power of revocation ; 
that both Massachusetts and Missouri have inheritance 
tax statutes imposing taxes on property passing at the 
death of the donor; that Massachusetts taxes intangi 
bles only when owned by an inhabitant of that state; 


rests 


upon 


states ; between a 


Madge Bar 
died in 1935, 


been 


l has 


that Missouri exempts intangibles from tax when 
owned by non-residents who reside in states extending 
reciprocal provisions to Missouri residents; that here 


both states claim the exclusive right to lay taxes upon 
the estate; that Missouri intends to exert jurisdiction 
over the trustees and property to the exclusion of Mas 
sachusetts; that Massachusetts has taken its statutory 
action to determine the amount of the tax and by whom 
it is payable; and that there is due to Massachusetts 
from the respondent trustees $137,000, if all the trust 
estates are taxable, and $127,000, if only the property 
under the two revocable trusts is taxable; and finally, 
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that the tax cannot be collected from any persons or 
property in Massachusetts. 

The bill alleges the absence of any adequate rem- 
edy other than in the Supreme Court sitting in equity 
and prays that the Court determine whether Massachu- 
setts or Missouri is entitled to impose the tax in ques- 
non. 

Dealing first with the contention that the bill pre- 
sents a controversy between the states Mr. Cuier Jus- 
rice HuGHEs states that a necessary element of such 
controversy is a showing that the complaining state has 
suffered wrong through the action of the other state, 
furnishing ground for judicial redress or asserting a 
right susceptible of judicial enforcement in accordance 
with the established principles of common law or equity. 
\s indicative of failure to make such a showing, it is 
observed that the bill fails to assert that there is any 
danger of depletion of the fund or estate which will be 
detrimental to the complainant’s interest, as there are 
sufficient funds to meet the claims of both states; and 
further, that the bill does not show that the tax claims 
of the two states are mutually exclusive. 

In this connection, Texas v. Florida, 306 U.S. 398, 
is distinguished, because there the controlling feature 
was that, by the law of the several states interested, only 
a single tax by one state could be laid, namely, the state 
of domicile. Moreover, it there appeared that there was 
danger that through the successful prosecution of 
claims of the several states, independently, the estate 
would be consumed and some state would be deprived 
of its lawful tax 

Massachusetts urged further that controversy has 
arisen over the enforcement of the reciprocal provi- 
sions of the taxing acts of the two states and that Mas- 
sachusetts and its citizens are entitled to the immunity 
afforded by the Missouri statute under the reciprocal 
legislation. Rejecting this argument on the ground 
that the reciprocal legislation conferred no contractual 
right on Massachusetts, Mr. Cuter Justice HuGHes 
states : 

“Massachusetts urges that a controversy has arisen 
over the enforcement of the reciprocal provisions of the 
tax statutes of the two States. It is said that Missouri 
has enacted reciprocal legislation under which there is 
exempted from taxation the transfer of intangibles where 
the transferor at the time of death was a resident of a 
State which at that time did not impose a transfer or 
death tax in respect of the intangible property of residents 
of other States or if the laws of the State of residence 
contained a reciprocal exemption provision (Missouri Rev. 
Stat. 1929, c. 1, art. 21, sec. 576); and that Massachusetts 
since 1927 (St. 1927, c. 156) has granted complete exemp- 
tion from the inheritance tax to intangible property not 
belonging to its inhabitants. Mass. General Laws (Ter. 
Ed.) c. 65, sec. 1. The argument is that Massachusetts 
and its residents are entitled to the immunity offered by 
the Missouri statute. 

“But, apart from the fact that there is no agreement 
or compact between the States having constitutional sanc- 
tion (Const. Art. I, sec. 10, par. 3), the enactment by 
Missouri of the so-called reciprocal legislation cannot be 
regarded as conferring upon Massachusetts any contractual 
right. Each State has enacted its legislation according to 
its conception of its own interests. Each State has the 
unfettered right at any time to repeal its legislation. Each 
State is competent to construe and apply its legislation in 
the cases that arise within its jurisdiction. If it be assumed 
that the statutes of the two States have been enacted with 
a view to reciprocity in operation, nothing is shown which 
can be taken to alter their essential character as mere leg- 
islation and to create an obligation which either State is 
entitled to enforce as against the other in a court of justice. 

“The suggestion that residents of Massachusetts are 


entitled to the immunity offered by the Missouri statute 
is unavailing, as Massachusetts may not invoke our juris 
diction for the benefit of such individuals.” 

Attention is next directed to the attempt to sup- 
port the jurisdiction on the grounds that the bill of 
complaint presents a controversy between Massachu- 
setts and citizens of Missouri. The first objection noted 
to this argument was that the bill was not framed on 
that theory but was drawn upon the theory that a con- 
troversy exists between the two states. But the Court 
states further that even if the pertinent allegations re- 
specting the other theory be disregarded, it still fails ‘to 
meet the jurisdictional requirement, since as a simple 
action to recover from the trustees the amount of the 
tax there is no necessity for resort to a court of equity 
for equitable relief. 

Furthermore, the Court emphasizes the impor 
tance of restricting the exercise of jurisdiction to cases 
where it is necessary for the state’s protection. In the 
instant case the Court concludes that it does not ap- 
pear that Massachusetts is without a proper and ade 
quate remedy, since that State may bring an action 
against the trustees in Missouri. In explanation of this 
point, Mr. Cuier Justice HuGHEs says: 

“In this instance it does not appear that Massachusetts 
is without a proper and adequate remedy. Clause 2 of 
Section 2 of Article III merely distributes the jurisdiction 
conferred by clause one. The original jurisdiction 
of this Court, in cases where a State is a party, ‘refers 
to those cases in which, according to the grant of power 
made in the preceding clause, jurisdiction might be exer- 
cised in consequence of the character of the party, and 
an original suit might be instituted in any of the federal 
Courts; not to those cases in which an original suit might 
not be instituted in a federal Court, Cohens v. Virginia 
[6 Wheat. 264, 398, 399]. With respect to the character 
of the claim now urged, we are not advised that Missouri 
would close its courts to a civil action brought by Massa- 
chusetts to recover the tax alleged to be due from the 
trustees. The Attorney General of Missouri at this bar 
asserts the contrary. He says that ‘it would seem that 
Massachusetts should be able to bring a suit against the 
trustees for the collection of its taxes, in either a Missouri 
state court or in a federal district court in Missouri’ and 
that ‘such a suit would be of a civil nature and would pre- 
sent a justiciable case or controversy.’ We have said that 
the objection that the courts in one State will not entertain 
a suit to recover taxes due to another or upon a judgment 
for such taxes, is not rightly addressed to any want of 
judicial power in courts which are authorized to entertain 
civil suits at law. It goes ‘not to the jurisdiction but to 
the merits,’ and raises a question which district courts 
are competent to decide.” 

Argued by Mr. Edward O. Proctor for complain 
ant and by Mr. Harry W. Kroeger for St. Louis Union 
Trust Co. et al. and by Mr. Edward H. Miller for State 
of Missouri. 

Federal Statutes—§ 51 Judicial Code;* Venue in 
Diversity of Citizenship Cases; Waiver of 
Privilege and Consent to Be Sued 

Designation by a foreign corporation of an agent for 
service of process in conformity with a state statute is a 
waiver of the personal privilege respecting the venue or 
place of suit and operates as consent to be sued in the 
Federal courts in that state even though the corporation 
is a resident and citizen of another state. 

Neirbo Company v. Bethlehem Shipbuilding Corp 
Lid. 

The district court for the Southern District of New 
York set aside service of process upon Bethlehem Ship 





*For text of § 51, see page 1059, col. 2, end. 
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building Corporation Ltd., and dismissed the bill as to 
it. The suit of citizenship and 
was not brought “in the district of the 
either the plaintiff or the defendant.’ 


nase 


was 
residence oO! 
Certiorari was allowed because of conflict between 
the views of the circuit courts of appeals for the second 
and tenth circuits 
stated to be 
tion by a foreign corporation of a1 


The sole question in the 


case Was 


“whether § 51 is satisfied by the designa 


agent for service 
of process in conformity with a law of a state in which 
suit is brought against it in one of the federal courts 
for that state.” 

Mr. JusTICE FRANKFUR 


of the court. He said 


ered the opinion 


“The jurisdiction of the fede irt their power to 
adjudicate—is a grant of authority to them by Congress 
and thus beyond the scope of litigants to confe1 sut the 
locality of a law suit—the place where judicial authority 
may be exercised—though defined b legislation relates to 
the convenience of litigants and as such is subject to thei: 
disposition. This basic difference between the court’s 


power and the litigant’s convenienc« historic in the fed 
eral courts. . Section 51 ‘merely rds to the defendant 
a personal privilege respecting the venue, or place of suit, 
which he may assert, or may waive, at his election.’ 
“Being a privilege, it may be lost. It may be lost 
by failure to assert it seasonably, by formal submission in 


a cause, or by submission through conduct Whether 
such surrender of a personal immunity be conceived nega 
tively as a waiver or positively a nsent to be sued, is 
merely an expression of literary preference. The essence 


of the matter is that onduct consequences 
as to place of suit consistent with the policy behind § 51, 
which is ‘to save defendants fro onveniences to which 
they might be subjected if the; uuld be compelled to 
answer in any , 


district, or wherever found.’’ 


FRANKFURTER reviewed at length 


Mr. JUSTICE 
the prior decisions in which various phases of the gen 
| been | 


eral question were involved and had discussed, 
questions when 


and compared the simplicity of these 
natural persons were in the complexities of 
the questions when corporate litigants are involved 

He commented on the amendment of section 51 of 
the Judiciary Act and said: 

“The Act of 1887 ot 
be found.’ But, of 
Insurance Company in Ex par Schollenberger, supra 
were not geographically ‘found’ in Pennsylvania, and Chief 
Justice Waite so recognized ‘found’ in the 
Eastern District of Pennsylvania only in a metaphorical 
sense, because they had sued there by 
complying with the Pennsylvania law for designating an 
agent to accept service. Not less than three times does the 
opinion point out that the corporation gave ‘consent’ to be 


volved witl 


‘in which he shall 
and the Clinton 


ritted the 


course, the Phoenix 
; 


The. vere 


consented to he 


sued: and because of this consent the Chief Justice added 
that the corporation was ‘found’ there. But the crux of the 
decision is its reliance upon two earlier cases, Railroad 
Company v. Harris, 12 Wall. 65, and Lafayette Ins. Co. v 
French. 18 How. 404, recognizing that ‘consent’ may give 


‘venue’ Since the corporation had consented to be 
sued in the courts of the state, this Court held that the 
consent extended to the federal courts sitting in that state 


iven the federal courts 
‘cognizance, concurrent with the courts of the 
States.’ 


The consent. therefore, extends to any court sit 
ting in the state which applies the laws of the state.” 
e 4] 


As to diversity cases, Congress has 


several 


Speaking of the e amendment, the 
Justice said: 

“The deletion of ‘in which he shall be found’ was not 
directed toward any change in the status of a corporate 
litigant. The restriction was designed to shut the door 
against service of process upon a natural person in any 


place where he might be caught It confined suability, ex 
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cept with the defendant’s consent, to the district of his 
physical habitation.” 

In support of this thesis it was declared that after 
the amendment of 1887 and despite tne 


] tj 
elimination oO! 


the words “in which he shall be found,” lower federal 
courts continued to consider the designation of an 
agent for service of process as an effective consent to 
be sued in the federal court (citing many cases 

In conclusion it was said: 

“In conformity with what is now § 210 of the General 





Corporation Law of New York, Beth! designated 
‘William J. Brown as the person upon whom a summons 
may be served within the State of New ‘ The scope 
and meaning of such a designation as part of the bargain 
by which Bethlehem enjoys the business freedom of the 
State of New York, have been authoritatively determined 
by the Court of Appeals, speaking through Judge Cardozo 


true contract. The 


The consent that he shall 


‘The 
designated is a true 
resent the corporation is 
person “upon whon against the corporation may 
be served.” [he contract deals iction of 
the person. It does not enlarge or dimini 1 of 
the subject-matter. It means that wheneve: n of 
the subject-matter is present, service on the a 
jurisdiction of the person.’... A statute 

designation is constitutional, and the designation of t 


stipulation is therefore, a person 
rep- 


made the 


agent. 
a real consent. He is 


process 











agent ‘a voluntary act.’ 

“Tn finding an actual consent by Bethlehen 
New York, federal as well as 
federal procedure to the requirements 


in the courts of 


are not sub je cting 


| 
of New York law. We are recognizing that ‘state legis 
lation and consent of parties may bring about a state « 


facts which will authorize the courts of the United States 
to take cognizance of a case.’ | l 
reversed.” 

Mr. Jusrice Roserts read a dissenting opinion in 
which the Cuier Justice and Mr, Justice McRey 
NOLDs concurred. He expressed approval of the “care 
ful and discriminating opinion” of the circuit court of 
appeals for the second circuit ; reviewed early cases deal- 
ing with the question ; analyzed the decision in Ex ; 
Schollenberger on which the prevailing opinion relied, 
and distinguished its effect. He cited and 
other cases, and in concluding his d 
said: 


ssenting opinion 





“Upon principle, and under the authorities, 
service of can be 


fact that process valid under state law 
had on an officer or agent of a foreign corporation doing 
business within the state is irrelevant; f igh the 
corporation may be served in conformity law, it 
cannot be compelled to try its i 


altho 
local 


case in a federal cour 


ting in the state. I do not understand the opinion of the 
court to hold to the contrary. 

“But it is said that registration and designation of an 
agent upon whom service may be made under compulsion 
of state law amounts to a waiver of the requirements ot 
Sec. 51 as to venue, or to a consent to be sued in a federal 


ourt sitting within the state. 

“As has been shown by quotation from the opinion, 
this contention was made in Southern Pacific | v. Dent 
supra, and was overruled. The holding was one of the 
alternative grounds of decision. The Southern Pactfic case 
settled the application of Sec. 51, in the cir« 
disclosed, and the decision has never been qualified or over 
ruled. The lower federal courts have understood 
plied that decision with practical uniformity 
foreign corporation to contest the venue of suits against it. 

“T see no reason at this late day to attribute a new ef 
fect to the statute when Congress has not seen fit to express 
a view contrary to that embodied in this court’s construc- 
tion of the law; though this might at 
[he principle of stare decisis seems to m« 
such a change 


“The 


umstances her 


and ap 


] } 
to enable the 


be done 
t make against 


an time 


. hel ‘ ; } liceal T 
court below has analyzed the applicable New 





? 


et ee ee Bie 


TP a stele laabanstetin nese! 
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York statute and has satisfactorily demonstrated that it 


deals with service of process on foreign corporations in the 
courts of New York. The state could not, by its laws, 
affect the jurisdiction of federal courts or the venue of 


suits therein atter solely within the control of Con- 
gress.” , 

The case was argued on Oct. 17 and 18, 1939, by 
Robert P. Weil and Laurence Arnold Tanzer for peti- 
tioners and by William D. Whitney for respondent. 

Taxation—Federal Tax on Gifts Inter Vivos 

The federal tax on a gift inter vivos is not operative 
until the donor has parted with his interest in the subject 
of the gift and the gift is complete. Consequently, a trans- 
fer of intangible property inter vivos upon trust is not com- 
plete where the donor reserves the power to revoke the 
trust or change the beneficiary and the transfer is not sub- 
ject to the gift tax where the donor retains such power un- 
til his death. But, if the donor renounces all power to re- 
voke the trust or change the beneficiary, the gift thereupon 
becomes complete and is subject to the gift tax at that time. 

Sanford v. Commissioner of Internal Revenue, 84 
Adv. Op. 53; 60 Sup. Ct. Rep. 51 (No. 34, decided 
November 6, 1939); Rasquin v. Humphreys, 84 Adv. 
Op. 61; 60 Sup. Ct. Rep. 60; (No. 37, decided Novem- 
ber 6, 1939) 

In these 
tion as to when a transfer of property in trust, inter 
vivos, becomes complete in relation to the gift tax im- 


cases the Court considered a ques- 


posed by federal revenue laws. 

In the Sanford Case, No. 34, the donor, in 1913, 
before the enactment of the first gift tax of 1924, cre- 
ated a trust of personalty for named beneficiaries, re 
serving the power to terminate the trust in whole or in 
part, or to modify it. In 1919 he surrendered the 
power to revoke the trusts, but reserved the power to 
modify them in any manner short of withdrawal of 
principal or income In August, 1924, after the gift 
tax took effect, the donor renounced his remaining 
power over the trusts. He died in 1928. Later the 
Commissioner, following the decision in Hesslein v. 
Hoey, 91 F. (2d) 954 in 1937, ruled that the gift be- 
came complete and taxable only on the decedent's final 
renunciation of power to modify the trusts, and notice 
of a tax deficiency issued. The Board of Tax Appeals 
and the Circuit Court of Appeals sustained the tax. The 
Supreme Court granted certiorari on the government's 
representation that it (the government) has taken in- 
consistent positions in the Sanford and Humphreys 
Cases, Nos. 34 and 37, on the question, and that a rul- 
ing by the Court is desirable to remove confusion in the 
administration of the revenue laws. 

The Supreme Court affirmed the judgment in an 
opinion by Mr. Justice Stone. At the outset he points 
out that the statutes taxing gifts are to be considered in 
the light of the closely related provisions of the revenue 
laws taxing transfers at death. The latter have been 
construed in such manner as to recognize that the 
passage of control over the economic benefits of prop 
erty is of greater importance than technical changes in 
its title. And the opinion cites prior decisions which 
have held subject to the estate taxes the relinquishment 
of certain powers over property in trust, where the re 
linguishment became operative by reason of the death 
of the person vested with the power. 

Application of this same underlying principle led to 
the conclusion that the gift tax is not operative until 
the gift becomes complete. In elaboration of this view, 
Mr. Justice STONE states: 

“There is nothing in the language of the statute, and 
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our attention has not been directed to anything in its leg- 
islative history, to suggest that Congress had any purpose 
to tax gifts before the donor had fully parted with his 
interest in the property given, or that the test of the com- 
pleteness of the taxed gift was to be any different from 
that to be applied in determining whether the donor has 
retained an interest such that it becomes subject to the 
estate tax upon its extinguishment at death. The gift tax 
was supplementary to the estate tax. The two are in pari 
materia and must be construed together. Burnett v. Gug 
genheim, 288 U. S. 280. An important, if not the main, 
purpose of the gift tax was to prevent or compensate for 
avoidance of death taxes by taxing the gifts of property 
inter vivos which, but for the gifts, would be subject in 
its original or converted form to the tax laid upon trans 
fers at death. 

“Section 322 of the 1924 Act provides that when a 
tax has been imposed by §319 upon a gift, the value of 
which is required by any provision of the statute taxing 
the estate to be included in the gross estate, the gift tax 
is to be credited on the estate tax. The two taxes are thus 
not always mutually exclusive as in the case of gifts made 
in contemplation of death which are complete and taxable 
when made, and are also required to be included in the 
gross estate for purposes of the death tax. But §322 is 
without application unless there is a gift inter vivos which 
is taxable independently of any requirement that it shall be 
included in the gross estate. Property transferred in trust 
subject to a power of control over its disposition reserved 
to the donor is likewise required by §302(d) to be included 
in the gross estate. But it does not follow that the transfer 
in trust is also taxable as a gift. The point was decided 
in the Guggenheim case where it was held that a gift upon 
trust, with power in the donor to revoke it, is not taxable 
as a gift because the transfer is incomplete, and that the 
transfer whether inter vivos or at death becomes complete 
and taxable only when the power of control is relinquished. 
We think, as was pointed out in the Guggenheim case, 
supra, 285, that the gift tax statute does not contemplat 
two taxes upon gifts not made in contemplation of death, 
one upon the gift when a trust is created or when the 
power of revocation, if any, is relinquished, and another 
on the transfer of the same property at death because the 
gift previously made was incomplete.” 

The Court suggests other reasons for rejection of 
the taxpayer's contention, notably the provisions of the 
1932 Act which make the donee liable for any tax to 
the extent that the donor fails to pay it. It is argued 
that it can hardly be supposed that Congress intended 
to impose a personal liability on the donee, where the 
gift is so incomplete that he may be deprived of it by 
the donor the day after he has paid the tax. Allusion 
is made also to the exemption provisions applicable to 
gifts to charities, as bearing on the legislative intent. 

The opinion discusses the petitioner’s contentions 
that the legislative history of the statute and adminis 
trative practice under it call for a construction differ 
ent from that adopted by the Court. These contentions 
are rejected by the Court. 

In the Humphreys Case, No. 37, the question arose 
under the Revenue Act of 1932. In that case the re 
spondent created a trust in 1934 for his own benefit 
for life, with remainders over. He reserved power to 
change the beneficiaries and to prescribe the conditions 
under which new beneficiaries should take an interest 
in the trust, but reserved no power to increase his own 
beneficial interest in the trust. A gift tax was assessed 
against him, on the remainder interests, which he paid 
In an action to recover the tax the settlor obtained a 
judgment, which the Supreme Court sustains in a brief 
opinion by Mr. Justice Stone. The opinion points 
out that the pertinent provisions of the Act do not dif 
fer in any respect presently material from those con 
strued in the Sanford Case, and that the reasons there 
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stated control here, since reserved to the 
donor made the gift incomplete and not subject to the 
giit tax. 


Mr. Justice Butter took no part in the decision 


power 


*¥ these cases. 

The cases were areue | for petitioners by Messt 
Montgomery B. Angeli and John W. Davis in No. 34 
and Mr. Frank Murphy, Attorney General, and Miss 
Helen R. Carloss, Special Assistant Attorney General 
in No. 37, and for the respondents by Mr. Frank Mut 
phy, \ttorney (,eneral, s Helen R. Carlos 
Special Assistant Attorney General in No. 34, and by 
Miss Sidney W. Davidson in No. 37 


Summaries 


State Taxation—Immunity of Federal Instrumen- 
talities—Home Owners Loan Corporation 
Pittman v. H. O. L. C. 84 Adv Op 16, 60 Sup (Ct 

Rep. 15. | No. 10, decided November 6. 1939. | 
Certiorari was granted to review an order of th 

Maryland courts granting a writ of mandamus to re 

quire the clerk of the Baltimore City Court to record 

a mortgage executed by the Hom 

poration upon 

charge and without affixing stamps for the state record 
ing tax. 
The Court's opinion by Mr. CHIE! 

HuGuHeEs holds that the state recording tax was in fact 

imposed upon the mortgage and paid by the lender evei 


lwners Loan Cor 


payment of the ordinary recording 


| USTICI 


though its collection under the taxing statute was a cor 

dition attached to the registration of the mortgage and 
the statute does not specify who is to pay it; that the 
mortgage and its recordation are indispensable el 
ments of the corporation’s lending operation authorized 
| ncluded in the terms 
Home Owners Loan Act which 


ration and its 


by Congress, and, therefore, are 
of that provision of tl 
provides that the cory 
empt from all state and muni pa 

The opinion then concludes that the Congress had 
power under Art § 8, par IS of the Constitutior 
to provide for the tax } 
in exercise of its power to protect the lawful activities 
of its agencies, and the provision thus lawfully enacted 


\rticle VI 


t 
“loans ire ex 
taxeé > 

‘ | 
. 
I 


iMmmunit of the corporatiotr is 


is binding upon the Supreme Court unde: 
of the Constitution 

Mr. Justice BuTLer did not participate 

The case was argu 12th and 13th, 
1939. by Mr. Vernon Eney and Mr. William C. Walsh 


for the petitioner and by Mr. Solicitor General Jack 


on October 


son for the responder 


Bankruptcy—Immunity of Estate from State Penal- 
ties for Non-Payment of State License Fees 
Boteler v. Ingels. 84 Adv. Op. 20, 

Rep. 29. | Nos. 15 and 16 


Certiorari to determin 


60 Sup. Ct 
decided Nov. 6, 1939.] 
e whether a bankrupt’s es 
tate is liable to penalties imposed by state statutes for 
non-payment of automobile license fees where 
fees and penalties claims accrued during operation fot 
purposes of liquidation of the 
rupt’s estate by the trustee in bankruptcy 

The Court’s opinion by Mr. Justice Brack holds 
that § 57 J of the Bankruptcy Act which provides that 
with certain exceptions debts owing to a state, county, 
or municipality as a penalty are not to be allowed, does 
not prohibit the state from enforcing the penalties in 
this case since that section prohibits only penalties in 
curred by the bankrupt before bankruptcy by reason 
of his own delinquency and does not purport to exempt 
the trustee from the operation of state laws or relieve 


license 


business of the bank 


AMERICAN BAR ASSOCIATION JOURNAI 


the estate from liability for the trustee’s delinquencies 
The opinion further holds that the Act « june 18, 1934, 
which declares that a trustee operating a business sl all 
be subject to all state and local taxes applLcabie to the 
business as if the business were conducted by an indi 
vidual corporation indicates a congressional intention 
that state tax laws should apply in such cases as this 


Che opinion, therefore, answers the question in_ the 
imirmati ve 

Mr. Justice Burver did not participate 

lhe case was argued on October 16, 1939, by M 
Kaphael Dechter for petitioner and | Mr. H. H 


ney for respondents 


Patents—Validity of Process Claims for Manufac- 
ture of Yeast 


Standard Brands, Inc. v. Nation ( n Yeast 


Corp, 84 Adv. Op. 14, 60 Sup. Ct. Rep. 27 9 
decided Nov. 6, 1939. ] 

Certiorar! was granted in this case to settle « 
flicting lower court holdings as to the validity of Ha) 
duck patents No 1,449,103, 1,449. i 1 449.106, re 
lating to processes for manufacturing baker’s yeast 

The Court’s opinion by Mr. Justice McRey 
NOLDs holds that the first claim is invalid for want of 
invention Over prior art; that in the second the Cis 


closure l 


s too vague and indefinite to constitute inve1 
tion, and that the third, being basée upon a mere 
union of the processes of the first two can not be sus 


tained since 


art 


requires nothing beyond the skill of th 
Mr. Justice BuTLER and Mi 
not participate 
The case was argued on Octobe 2, 1939. by M1 
Leonard A. Watson for petitioner and by M 
H. Philbin for respondent 


Social Security Taxes—Contracts—Nature of Ta 
Under Government Contract Defined 


( S. v. Glenn L. Martin Co., 84 Adv. ( ip. 5] 
60 Sup. Ct. Rep. 32. [ No. 30, decided Nov. 6, 1939 
Certiorar! to determine whether a Federal gov 
ernment contract to purchase certain aircraft and ait 


1 


craft material required the United States to increase the 
stipulated price by the amount of Social Security 


taxes 
paid by the seller. The contract provide i lat the prices 
stipulated include any Federal tax imposed before the 
date of the contract and which apply to the material 
called for. But, to offset effects upon the seller’s maz 
gin of profit which might result fro possible future 
increases in Federal taxes “applicable to the material,” 
the Government agreed ‘to con pensate the seller for 
payment of future Federal taxes “on the articles o1 
sup] lies cot tracted for” if ( onegeres ould ley ul 
sales tax, processing tax. or other ta “applicable di 


rectly upon production, manufactu 


ticles contracted for.” 

The Court’s opinion by Mr Justice Biack holds 
payrolls, 
1d are not taxes 
on” the articles processed or sold. [It construes the 


that the Social Security taxes are taxes on 
or on the relationship of employment, 
contract to refer to taxes “on” the goods to be pro 
vided under it. Therefore, it concludes that the Social 
Security taxes are not contemplated by the contract 
and the liability of the United States is, therefore. not 
increased by them 

Mr. Justice Butcer did not participate 

The case was argued on October 19th and 20th. 
1939, by Mr. Assistant Attorney General Clark for 


petitioner and by Mr. John T. Koehler for respondent. 


eas ane 2 
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Federal Income Tax—Depletion Allowances—“Net 
Income from the Property” Defined—Validity 
of Administrative Rulings 


Helvering v. Wilshire Oil Company, Inc. 84 Adv. 
Op. 43, 60 Sup. Ct. Rep. 18. | No. 1, decided Novem- 
| 


ber 6, 1939.] 

Certiorari was granted in this case to determine 
whether in computing its net income for the years 
1929 and 1930 tor the purpose of applying in accord- 
ance with § 114 (b) (3) of the Revenue Act of 1928, 
the limitation of 50 per cent of “the net income of the 
taxpayer” on the depletion allowance permitted to oil 
and gas companies by § 23 of the Kevenue Act of 
1928, the taxpayer may refuse to take as deductions 
certain development expenditures required to be taken 
by Treasury regulation 74, Art. 221 (i) promulgated 
under the auth rity ot § 23 (1) of the Act, where it 
has deducted those development expenditures in com- 
puting its taxable net income for those years. 

The Court’s opinion by Mr. Justice DovuG Las 
holds that the taxpayer falls clearly within the class 
described in Treasury regulation 74, Art. 221 (i) and 
that, as applied to the taxable years in question, the 
regulation does not have such a retroactive effect on 
the instant case as to make it inapplicable. It also 
rejects the argument that a different administrative 
ruling applied by the commissioner under earlier acts 
was in effect adopted by Congress when the statutory 
language which the regulation defines was re-enacted 
n the 1928 act, so that it could not later be changed 
prospectively as it is by the regulation here applied. 
It therefore concludes that the regulation is a valid 
exercise of the administrative rule-making power under 
§ 23 of the Act and must be observed by the taxpayer 
in this case 

Mr. Justice BuTLER and Mr 
not participate 

The case was argued on October 9, 1939, by Mr. 
Arnold Raum for petitioner and by Mr. Joseph D 


Brady for respondent 


Justice Reep did 


FP, H. E. Oil Company v. Helvering. 84 Adv. Op. 
50, 60 Sup. | Rep. 26. | No. 26, decided November 
6, 1939 

Certiorari was granted here to decide the same 


question involved in Helvering v. Wilshire Oil Com- 
pany, Inc., ante, as it arose under the Revenue Act 


of 1932 and Treasury regulations issued by its au- 
thority 
The Court's opinion by Mr. Justice DovuGias 


holds that since comparable regulations under the 1928 


Act were lawful. those involved here are valid and 
binding on the taxpayer 

Mr. Justice BuTLerR and Mr. Justice Reep did 
not participate 

The case was argued on October 9th and 10th, 


1939. by Mr. Harrv C 
Mr. Arnold Raum 


Weeks for petitioner and by 


for resp mndent 


Federal District Court Jurisdiction—Interpleader 
Act—Res Adjudicata—Full Faith and Credit 


Mining Company et al. 
[ No. 4, decided 


Treinies v. Sunshine 
84 Adv. Op. 1, 60 Sup. Ct. Rep. 44 
November 6, 1939. ] 

Certiorari was granted in this case to review a de- 
cree of the Idaho District Court on a bill of interpleader 
brought by a Washington corporation against citizens 
of Washington who claimed some of its corporate stock. 
and citizens of Idaho, adverse claimants of the same 


stock. The Washington claimants based their claim 
on an adjudication ot the state courts of Washington 
in 1935 awarding ownership to them, The Idaho claim 
ants asserted their ownership upon an adjudication in 
1936 of the state courts of Idaho awarding ownership 
to them. After the Idaho decree in 1936, the Wash 
ington claimants commenced a second proceeding in 
the Washington state courts to quiet title to the stock 
on the ground that the Idaho decree was invalid for 
want of jurisdiction. 

The federal interpleader was then filed by the 
corporation and the Federal court enjoined furthe: 
proceedings in the Washington state court. 

The Court's opinion by Mr. Justice Reep first 
examines the jurisdiction of the Federal courts undet 
the Federal Interpleader Act of 1936 and concludes 
that even though the constitutional limitation on Fed 
eral judicial power be construed to require that suits 
in the Federal courts be limited to controversies 
wholly between citizens of different states, and although. 
in this case, the corporation and one of the claimants 
are citizens of the same state, yet the constitutional 
requirement here is satisfied as the real controversy is 
between the two interpleaded claimants who are citi- 
zens of different states, and the complainant is merely a 
disinterested stakeholder. 

The opinion then holds that the Eleventh Amend 
ment, forbidding suits by a citizen against a state, is 
not, because the receiver and judge in the Washing 
ton State Court were joined as defendants, a barrier to 
the action, since neither the receiver nor the judge was 
enjoined by the final decree. It also concludes that 
the prohibition of § 265 of the Judicial Code against 
stavs in United States courts of proceedings in state 
courts is not applicable since the Interpleader Act 
properly authorizes injunctions against suits in any 
court in proceedings under that act. 

The opinion then rejects the argument of the 
Washington claimant that, in holding that the Idaho 
state proceeding, which had involved a ruling that the 
Washington courts were without jurisdiction of the 
dispute, was res judicata in the Federal proceeding 
and could not be relitigated there, the district court 
had violated the full faith and credit clause of the Con 
stitution by failing to give effect to the decision of the 
Washington state courts that the courts of that state 
did have jurisdiction of the dispute. The opinion bases 
this branch of its holding upon the conclusion that 
the Idaho courts had determined that the Washington 
court did not have jurisdiction over the subject matter, 
and this holding of the Idaho court is unassailable 
collaterally since the Idaho court had full power to de 
termine the question, 

Mr. Justice Butter did not participate 

The case was argued on October 10, 1939, by Mi 
Thomas D. Aitken for petitioner, by Mr. C. W. Hal 
verson for Sunshine Mining Company, and by Mr 
Richard S. Munter for Katherine Mason et al 

(See page 1055, col. 2, end) 

Section 51. Except as provided in sections 113 to 117 of 
this title, no person shall be arrested in one district for trial in 
another in any civil action before a district court; and, except 
as provided in sections 113 to 118 of this title, no civil suit 
shall be brought in any district court against any person by any 
original process or proceeding in any other district than that 
whereof he is an inhabitant; but where the jurisdiction is 
founded only on the fact that the action is between citizens of 
different States, suit shall be brought only in the district of the 
residence of either the plaintiff or the defendant. 











DECISIONS ON THE FEDERAL RULES OF CIVIL 


PROCEDURE 


FROM BULLETINS XLVIII, XLIX, L AND LI ISSUED BY 
THE DEPARTMENT OF JUSTICE 


RULE 2—One Form of Action 


American Lakrance Fire Engine Company, Im 
to the use of American LaFrance and Foamite Indus 
tries, Inc. v. Borough of Shenandoah (Eastern Dis 
trict of Pennsylvania, Kirkpatrick, D. J., Oct. 11, 
1939). 


In an equity action commenced prior to the effec 
tive date of the Rules, but decided subsequently, the fact 
that the plaintiff may have had an adequate remedy at 
law immaterial not constitute a 
ground for dismissing the action. (Rule 86) 


becomes and does 


RULE 4—Process—Subdivision (d)—Summons: 
Personal Service 

Thomas Swift & Company. 

District of Louisiana, Shreveport Division, 


William 
( Western 


Gresham 7 


Dawkins, D. J., Sept. 13, 1939) 

l. If, after removal from a state to a Federal 
court, the state court process served upon defendant 
proves to be defective, now process may be issued out 


of the Federal court and delivered to the marshal for 
service in the same manner as in actions originally com 
menced in the Federal court. 

2. In an 
plaintiff may require defendant to 
as to whereabouts of an 
made 


foreign corporation, 
supply information 
whom 


action against a 


agent upon service ol 


process may be 


RULE 6—Time—Subdivision (b)—Enlargement 

Rebecca York Life Insurance 
Company. (Western District of Pennsylvania, Grip 
SON, D. J., Oct. 11, 1939) 

While the time within which to serve a demand 
for trial by jury should not, under ordinary circum 
stances, be enlarged when failure to make the demand 
was due solely to inadvertence of counsel, nevertheless 
in a case removed from a state court when the Rules 
had not been in effect a long time and lawyers were 
not fully familiar with their requirements, a motion 
for a jury trial presented approximately two months 
after time to demand a jury has expired was granted 
as a matter of discretion. (Rule 39 


Gruskin v. Nex 


(b)) 


RULE 7—Pleadings Allowed; Form of Motions— 
Subdivision (a)—Pleadings 

Abe Bender et al. v. Michael A. Conner, Comi’r 
of Motor Vehicles. (District of Connecticut, CLARK, 
C. J., Aug. 11, 1939). 

1. A reply to an answer which does not contain 
a counterclaim and a rejoinder are improper and 
should be treated as superfluous. 

2. Even if the complaint contains no allegation 
of jurisdiction and the issue is not raised by defendant, 
the court of its own accord should nevertheless consider 
it. (Rule 8 (a)) 


Umited States Trust ( 


npany of New York et al. 
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v Mary Pouch Sears. ( District Connecticut 
CrarK, C. J., Oct. 16, 1939). 

\dmissions contained in a reply iy be consid 
ered on a motion for judgment on the plea even 
though the service of a reply Was 

RULE 8—General Rules of Pleading— 

Subdivision (a)—Claims for Relief 

lbe Bender et al. v. Michael A. Connor, Comi’r of 
Votor Vehicles District of Connecticut, CLARK, 
C. J., Aug. 11, 1939). 

Even if the complaint contains 1 allegation of 
jurisdiction and the issue is not rais¢ letendant, 
the court of its own accord should nevertl 
sider it. 

Ida W. Atwater v. The Nort! lmerican Coal 
Corporation et al. (Southern District of New York, 


Crancy, D. J., 
A claim for relief stated in such a 


Sept. 30, 1939). 


manner that it 


cannot be determined whether it is for fraud, for breach 
of contract, or for conversion, should be dismissed with 
leave to amend. 

| EprrortrAL Note: But see Rule 8(a), clause (2). 


Clark in the 
Cleveland 


See also statement by Dean (now Judge 
first paragraph on p. 234, 
Institute. | 


Proceedi1 YS Ol 


Elliott, Trustee v. Mosgrove. (Supreme Court of 
the State of Oregon, RossMAN, J , wept 19, 1939). 

Action in a state court against the estate of a de 
ceased trustee by his successor to recover the trust 


res. At the trial, after both sides had plaintiff 
was allowed to amend his complaint form to the 
evidence by asking for an accounting. Held, the amend- 
ment did not introduce a new 
permissible. 





cause alk hence, was 
In the course of the opinion, meaning of 


discussed. (Rule 15 (b)) 


The North American Coal 


“cause of action” 


Ida W. Atwater v. 


Corporation et al. (Southern District of New York, 
Crancy, D. J., Sept. 30, 1939.) A claim for relief stated 
in such a manner that it cannot be determined whether 
it is for fraud, for breach of contract, or for conversion, 


1 
end 


should be dismissed with leave to an 


Subdivision (b)—Defenses; Form of Denials 


Caterpillar Tractor Company v. International Har 
vester Company. (Circuit Court of Appeals for the 
Ninth Circuit, STEPHENS, C. J., Oct. 4, 1939). 


A denial on the ground that the party is witl 
any knowledge is a sufficient denial 


Subdivision (c)—Affirmative Defenses 
Frederick W. Huber, Inc. v. Pillsbury Flour Mills 
Company. (Southern District of New York 
DARD, D. J., Oct. 5, 1939). 
1. In an action for damages for | 
tion under the Robinson-Patman Act 


(,;0D- 


ce discrimina- 


the defer > f 
e adetense ol 








al 


K, 











justification is in the nature of a plea in avoidance and 
should be pleaded affirmatively. 

2. A party should not be ordered to serve a bill 
of particulars which would require him to produce the 
facts which the opposing party must show to make out 
a prima facie case. (Rule 12 (e))* 

3. Redundant matter may be allowed to remain 
in a pleading if it is not seriously prejudicial. (Rule 
12 (f)) 

*|EprroriaL Note: Presumably such information 
may be obtained by interrogatories or depositions. ] 

Frederick W. Huber, Inc. v. Pillsbury Flour Mills 
Company (Southern District of New York, Gopparp, 
D. J., Oct. 5, 1939). 

1. In an action for damages for price discrimina- 
tion under the Robinson-Patman Act, the. defense of 
justification is in the nature of a plea in avoidance and 
should be pleaded affirmatively. 

2. A party should not be ordered to serve a bill of 
particulars which would require him to produce the 
facts which the opposing party must show to make out 
a prima facie case. (Rule 12(e))* 

3. Redundant matter may be allowed to remain in 
a pleading if it is not seriously prejudicial. (Rule 12 
(f)) 

*[Eprror1AL Note: Presumably such information 
may be obtained by interrogatories or depositions. ] 


RULE 10—Form of Pleadings—Subdivision (c)— 
Adoption by Reference; Exhibits 


The American Surety Company of New York v. 


The Federal Reserve Bank of Kansas City. (Western 
District of Missouri, Western Division, Reeves, D. J., 
Oct. 12, 1939) 

1. An exhibit annexed to a complaint is a part 
thereof for all purposes and must be considered in de- 


termining the sufficiency of the pleading. 

2. In an action on a written instrument, if the 
averments of the complaint are completely negatived by 
the instrument which is annexed as an exhibit, the 
latter prevails 


RULE 12—Defenses and Objections—Subdivision 
(c)—Motion for Judgment on the Pleadings 

Caterpillar Tractor Company v. International Har- 
vester Company. (Circuit Court of Appeals for the 
Ninth Circuit, StepHens, C. J., Oct. 4, 1939). 

1. In an action for declaratory judgment to estab- 
lish non-infringement by plaintiff of defendant’s pat- 
ent, judgment on the pleadings should not be granted 
if there is a genuine issue as to the existence of an 
actual controversy as a basis for declaratory relief. 
(Rule 57) 

2. A denial on the ground that the party is with- 
out any knowledge is a sufficient denial. (Rule 8 (b)) 

United States Trust Company of New York et al. 
vw. Mary Pouch Sears. (District of Connecticut, CLARK, 
C. J., Oct. 16, 1939). 

1. Admissions contained in a reply may be con- 
sidered on a motion for judgment on the pleadings, 
even though the service of a reply was not authorized. 
(Rule 7 (a)) 

2. Formal findings of fact are not required if all 
statements of fact made on behalf of either party are 
admitted in the pleadings. (Rule 52 (a)) 

Subdivision (e)—Motion for More Definite 
Statement or for Bill of Particulars 
Frederick W. Huber, Inc. v. Pillsbury Flour Mills 
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Company. (Southern District of New York, GoppArp, 
D. J., Oct. 5, 1939). 

A party should not be ordered to serve a bill of 
particulars which would require him to produce the facts 
which the opposing party must show to make out a 
prima tacie case. 

Joseph Van Dyke v. Thomas H. Broadhurst. (Mid- 
dle District of Pennsylvania, Watson, D, J., Oct. 6, 
1939). 

1. Ifa counterclaim is so vague that a reply can 
not properly be prepared in response thereto, plaintiff 
is entitled to a more definite statement of defendant's 
claim. 

2. A motion for a more definite statement of the 
claim which fails to point out the defects complained of 
and the details desired is defective and may be dismissed 
but the court may supply the deficiencies and grant the 
motion. 

The Cheney Company v. D. Coyle Cunningham 
et al. (Western District of Pennsylvania, ScHoon- 
MAKER, D. J., Oct. 17, 1939). 

Bills of particulars should be confined to ultimate 
facts and not extend to evidentiary matters. 

A party should not be required to serve a bill of 
particulars regarding matters within his adversary’s 
knowledge such as what assertions, if any, the latter had 
made to certain other persons. 

Frederick W. Huber, Inc. v. Pillsbury Flour Mills 
Company. (Southern District of New York, Gop- 
parD, D. J., Oct. 5, 1939). 

A party should not be ordered to serve a bill of 
particulars which would require him to produce the 
facts which the opposing party must show to make out 
a prima facie case. 

Subdivision (f)—Motion to Strike 

Frederick W. Huber, Inc. v. Pillsbury Flour Mills 
Company. (Southern District of New York, Gopparp, 
D. J., Oct. 5, 1939). 

Redundant matter may be allowed to remain in a 
pleading if it is not seriously prejudicial. 

Frederick W. Huber, Inc. v. Pillsbury Flour Mills 
company. (Southern District of New York, Gopparp, 
D. J., Oct. 5, 1939). 

Redundant matter may be allowed to remain in a 
pleading if it is not seriously prejudicial. 


RULE 13—Counterclaim and Cross-Claim— 
Subdivision (a)—Compulsory Counterclaims 

The Cheney Company v. D. Coyle Cunningham 
et al. (Western District of Pennsylvania, ScHoon- 
MAKER, D. J., Oct. 17, 1939). 

1. In an action for patent infringement in which 
defendant interposes a counterclaim for declaratory re- 
lief as to another of plaintiff's patents, such counter- 
claim may be dismissed if plaintiff amends his complaint 
by including a charge of infringement of the patent 
referred to in the counterclaim. 

2. Bills of particulars should be confined to ulti- 
mate facts and not extend to evidentiary matters. (Rule 
12 (e)) 

3. A party should not be required to serve a bill 
of particulars regarding matters within his adversary’s 
knowledge such as what assertions, if any, the latter had 
made to certain other persons. (Rule 12 (e)) 

Subdivision (b)—Permissive Counterclaims 

Stewart-Warner Corporation v. Universal Lubri- 
cating Systems, Inc. (Western District of Pennsyl- 
vania, SCHOONMAKER, D. J., Oct. 17, 1939). 

1. In an action for patent infringement com- 
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menced before the Rules became effective, a countet 
claim for damages under the antitrust laws, which is 
triable of right by a jury, held proper, even though filed 
before such date, on a motion to dismiss filed before but 
coming on to be heard after such date. (Rule 86) 

2. A counterclaim for damages for violation of the 
antitrust laws may be interposed in an action for patent 
infringement. 

3. By commencing an action, the plaintiff sub 
mits himself to the jurisdiction of the court as to any 
counterclaim. 

4. A counterclaim was filed prior to effective date 
of new Rules, but a motion to dismiss it came on to be 
heard subsequently to such date. By that time, a sepa 
rate action on the claim would have been barred, Held, 
the propriety of the counterclaim should be determined 
under the new Rules. (Rule 86 


RULE 14—Third-Party Practice—Subdivision (a) 
—When Defendant May Bring in Third Party 

Jennie Watkins v. The Baltimore & Ohio Railroad 
Company v. Rochester & Pittsburgh Coal Company 
(Western District of Pennsylvania, SCHOONMAKER, 
D. J., Oct. 19, 1939) 

Person employed on coal conveyor erected adjacent 
to a railroad was killed by passing train. His estate sued 
the railroad. Held, the railroad was entitled to bring in 
the corporation that had erected the conveyor, as such 
corporation had given the railroad an indemnity agree 
ment against claims for damages caused by such acci 
dents. 

Fannie Fink v. The hwestern Mutual Life 
Insurance Company of Milwaukee, Wisconsin v. Vir- 
gina C. Wolf et al. (Eastern District of Michigan, 
Southern Division, Prcarp, D. J., Oct. 12, 1939). 

In an action to recover the benefits under a life 
insurance policy by the administratrix of the estate of 
the beneficiary, other contingent beneficiaries to whom 
the benefits had already been paid may be brought in as 
third-party defendants 

LeRoy Burris v. American Chicle Company 
(Eastern District of New York, GAtston, D. J., Oct 
20, 1939). 

1. In an action for personal injuries sustained by 
plaintiff while cleaning windows on defendant’s prem 
ises, the defendant may bring in a window cleaning con- 
cern with which it had a contract for the performance 
of the services, it appearing that the defendant claimed 
the injuries were caused by the neglect of such concern. 

2. Plaintiff may not object to third-party proceed 
ing on the ground that he has no right of action against 
the proposed third-party defendant 

Joseph Calvino v. Pan-Atlantic Steamship Corpo- 
ration et al. v. Ryan Stevedoring Company, Inc. 
(Southern District of New York, Gopparp, D. J., Oct 
20, 1939), 

A stevedore sued the owner of a vessel for injuries 
sustained by him as a result of a defective hatch cover. 
The defendant sought to bring in as a third-party de 
fendant a stevedoring company by which plaintiff was 
employed, alleging that it was in control of the hatch 
and demanded that the third-party should be held liable 
to plaintiff, if any one is. Held, plaintiff’s employer was 
not liable to plaintiff for damages since the Longshore 
men’s and Harbor Workers’ Compensation Act limits 
such liability to compensation fixed by the Act. The 
owner of the vessel may bring in plaintiff’s employer, 
however, as a third-party defendant, if he can support a 
claim against the employer by way of recoupment or 
indemnity. 


Nort 
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Certrude Mead Morrell Vv. l/mted Aw Lines lrans 
port Corporation v. United Aircraft Corporation et al 
Pauline 1, Lickel v. United Air Lines Transport Corpo 
ration v. United Aircraft Corporation (Southern 


District of New York, Gopparp, D. J., Oct. 26, 1939) 
1. The jurisdictional and venue requirements of 
an independent action need not be met in a third-party 


proceeding, since such proceeding is ancillary to thx 
original action. (Rule 82) 

2. Permitting a defendant to bring in a third 
defendant without an independent basis of jurisdiction 
and without showing independent venue requirements 
does not constitute an extension of the 


party 


jurisdiction o1 


venue of the court in contravention of Rule 8&2 
(Rule 82) 

3. Liability of the third-party defendant to the 
defendant is sufficient to support third-party proceed 


ings without showing direct liability to the plaintiff 
Consequently, plaintiff’s failure to allege liability of the 
third-party does not bar defendant 
third-party proceeding. 

4. In an action for damages for deatl 
in an airplane accident, the defendant transport com 
pany was permitted to maintain third-party complaints 
against the manufacturer of the airplane and the manu 
facturer of one of the parts, on the the that defective 
parts cause d the accident. 


maintaining 


occurring 


RULE 15—Amended and Supplemental Pleadings 
—Subdivision (b)—Amendments to Conform to the 


Evidence 
Elliott, Trustee v. Mosgrove. (Supreme Court of 
the State of Oregon, RossMAN, 3, Sept 19, 1939 


Action in a state court against the estate of a 
deceased trustee by his successor to recover the trust 
res. At the trial, after both sides had t 


rested, plaintiff 
was allowed to amend his complaint to confor 


m to the 
evidence by asking for an accounting. Held, the amend 
ment did not introduce a new cause and, 
permissible. In the course of the opinion, meaning of 
“cause of action” discussed 

Subdivision (c)—Relation Back of Amendments 

James F. White v. Holland Furnace Co., In 
(Southern District of Ohio, Eastern Division, UNDErR- 
woop, D J , Oct. 27, 1939). 

\n amendment based on the same facts as tl 
forth in the original complaint, the only change being 
one of theory from an action in contract to one in tort 
for conversion, relates back to the date of the original 
pleading, and consequently is not affected by the run 
ning of the statute of limitations between the date of the 
filing of the complaint and the date of the amendment 


James F. White v. Holland Furnace Co., Inc 
(Southern District of Ohio, Eastern Division, UNpER 
woop, D. ]J., Oct. 27, 1939). 

An amendment based on the same facts as thos 
set forth in the original complaint, the only change b 
ing one of theory from an action in contract to one 
in tort for conversion, relates back to the date of th 
original pleading, and consequently is not affected by 
[ statute of limitations between thx 
1 the date of the 





hence, was 


ose set 


the running of the 
date of the filing of the complaint an 
amendment 


RULE 16—Pre-Trial Procedure; Formulating 
Issues 
Elizabeth Godfrey Haywood ct al ts, VM chke 
(Eastern District of Pennsylvania, K1RKPATRICK, 
13, 1939). 


et al. 
D. J me. 


art 








— er vs 


A pre-trial conference resulted in a stipulation dis- 
posing of all of the issues raised by the pleadings, leav- 
ing for subsequent determination only the question as to 
whether interest runs on the obligation involved and, if 
so, from what date 


RULE 17—Parties Plaintiff and Defendant; Ca- 
pacity—Subdivision (b)—Capacity to Sue or Be 
Sued 

W. Bruce Pirnie v. Archie M. Andrews et al. 
(Southern District of New York, Gopparpb, D. J., 
Oct. 5, 1939). 

1. The capacity of a foreign executor to sue or be 
sued in his representative capacity is determined by the 
law of the state in which the Federal court is held. 

2. An action removed from a state court, in which 
the state court never had jurisdiction over the removing 
defendant, should be remanded. 

W. Bruce Pirnie v. Archie M. Andrews, et al. 
(Southern District of New York, Gopparp, D. J., Oct. 
5, 1939), 

1. The capacity of a foreign executor to sue or 
he sued in his representative capacity is determined by 
the law of the state in which the Federal court is held. 

2. An action removed from a state court, in which 
the state court never had jurisdiction over the remov- 
ing defendant, should be remanded 


RULE 18—Joinder of Claims and Remedies—Sub- 
division (b)—Joinder of Remedies; Fraudulent 
Conveyances 

W. E. Richardson, Trustee, etc., et al. v. Blue 
Grass Mining Company et al. (Eastern District of 
Kentucky, Forp, D. J., Oct. 17, 1939). 

A claim to adjudicate plaintiff's status as a stock- 
holder may be joined in the same action with a claim to 
enforce a secondary right on behalf of the corporation. 

RULE 20—Permissive Joinder of Parties— 
Subdivision (a)—Permissive Joinder 

Wyoga Gas & Oil Corporation v. Geddes H. 
Schrack et al. (Middle District of Pennsylvania, JouN- 
son, D. - Oct. 7, 1939). 

Joinder of non-residents who cannot be served with 
process as parties defendant does not deprive the court 
of jurisdiction, if such non-residents are not indispens- 
able parties 


RULE 21—Misjoinder and Non-Joinder of Parties 

Nina Wilcox Putnam Eliot et al. v. Geare-Marston, 
Inc. (Eastern District of Pennsylvania, KALODNER, 
D. J., Oct. 5, 1939). J, 

’ The author of a literary production should not be 
joined as a party plaintiff with the copyright proprietor 
in an action to enjoin infringement of copyright, since 
the author is not entitled to any part of the recovery. 
However, such misjoinder is not ground for dismissal of 


the complaint 


RULE 23—Class Actions—Subdivision (b)— 
Secondary Action by Sharehoiders 

W. E. Richardson, Trustee, etc., et al. v. Blue 
Grass Mining Company et al. (Eastern District of 
Kentucky, Forp, D. J., Oct. 17, 1939). 

1. A claim to adjudicate plaintiff's status as a 
stockholder may be joined in the same action with a 
claim to enforce a secondary right on behalf of the cor- 
poration. (Rule 18 (b)) 

2. Ina stockholder’s derivative suit, diversity of 
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citizenship between the plaintiff and the corporate de- 
fendant is not necessary to support Federal jurisdiction. 

3. The owner of an equitable interest in corporate 
stock is entitled to maintain a stockholder’s derivative 
suit. 


RULE 25—Substitution of Parties—Subdivision (a) 
—Death 

Augusta Winkleman et al. v. General Motors Cor- 
poration et al. (Southern District of New York, MAn- 
peELBAUM, D. J., Oct. 23, 1939). 

Plaintiff's failure to revive the action against the 
legal representative of a deceased defendant within the 
two-year period fixed by Rule 25 (a) must result in 
dismissal as against such deceased defendant even 
though the action is a stockholder’s derivative action. 

Augusta Winkleman et al. v. General Motors Cor- 
poration et al. (Southern District of New York, Man- 
pELBAUM, D, J., Oct. 23, 1939). 

Plaintiff's failure to revive the action against the 
legal representative of a deceased defendant within 
the two-year period fixed by Rule 25 (a) must result 
in dismissal as against such deceased defendant even 
though the action is a stockholder’s derivative action. 


Subdivision (d)—Public Officers; Death or 
Separation from Office 

State of Oklahoma, ex rel. Bill Vassar, County 
Attorney, Lincoln County v. Missouri-Kansas-Texas 
Railroad Company et al., and seven other cases. (West- 
ern District of Oklahoma, VAauGut, D. J., Oct. 11, 
1939), 

An action to escheat land brought by a county 
attorney on behalf of the state abates if plaintiff ceases 
to be such county attorney and his successor in office 
fails to revive the action within six months thereafter, 
and should be dismissed. 

RULE 26—Depositions Pending Action—Subdivi- 
sion (a)—When Depositions May Be Taken 

Samuel Burak v. Charles Scott et al. (District of 
Columbia, Morris, J., Oct, 18, 1939). 

A judgment creditor may not require persons other 
than the judgment debtor to disclose their assets. 


Subdivision (b)—Scope of Examination 

John J. McCarthy v. Howard S. Palmer et al. 
(Eastern District of New York, Moscowirtz, D. J., 
Oct. 16, 1939). 

A party should not be permitted to examine affi- 
davits and similar materials secured by another party by 
independent investigation incident to the preparation of 
the latter’s case for trial, except in the most unusual 
circumstances. 

Walter D. Fletcher v. Foremost Dairies, Inc. of 
New York. (astern District of New York, GALSTON, 
D. J., Oct. 20, 1939). 

1. In an action for personal injuries sustained in 
an automobile accident, plaintiff was denied right to 
take depositions of the executive officers of defendant 
corporation on the ground that they would not be com- 
petent witnesses since they were not present at the acci- 
dent or knew anything about it. 

2. Plaintiff in an action for personal injuries sus- 
tained in an automobile accident was denied production 
of employment record of the driver of defendant's 
vehicle and also maintenance and repair records of the 
vehicle for a period of six months prior to the accident, 
such records for one month prior to the accident being 
regarded as sufficient, it appearing that the maintenance, 
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operation and control of the vehicle were admitted by 
defendant. 


RULE 30—Depositions Upon Oral Examination— 
Subdivision (a)—Notice of Examination: Time and 
Place 

LeRoy Burris v. American Chicle Company. 
(Eastern District of New York, GA.ston, D. J., Oct. 
20, 1939). 

1. A notice to take depositions must name the pet 
son to be examined or designate him by description sut 
ficient to identify him. Designation of a person as the 
“superintendent or caretaker in charge of the premises” 
is compliance with the Rule 

2. Matters clearly within the knowledge of the 
moving party may not be inquired into by him on an 
examination before trial 

| Eprrorrat Nort 
complete harmony on the question whether, on an exam 
ination before trial, a party may inquire into matters 
within his own knowledge. The instant case is in accord 
with Norton et al. v. Cooper Jarrett, Inc., et al. (N.D 


| 
N. Y., Dec. 28, 1938) 11 Bull. 10 

On the other hand, Nichols v. Sanborn Co. (D 
Mass., Sept. 30, 1938) 1 Bull. 2, 24 F. Supp. 908, 
Laverett v. The Continental Briar Pipe Co. (E. D 
N. Y., Oct. 26, 1938) 3 Bull. 5, 25 F. Supp. 80, and 
Benevento et al. v. A. & P. Food Stores, Inc. (E. D 
N. Y., Jan. 14, 1939) 13 Bull. 23, 26 F. Supp. 424, held 
the other way. As one purpose of depositions is to 
enable the moving party to secure evidence for introduc 
tion at the trial, and another object is to limit the scope 
of the issues, it would seem that a party may well be 
permitted to take depositions even as to facts as to 
which he has knowledge. 

The latitude contemplated by the discovery pro 
visions of the Rules generally, was indicated in Lewts v 
United Air Lines Transport Corporation et al. (D 
Conn., June 7, 1939) 38 Bull. 16, 27 F. Supp. 946, in 
which Judge Hincks said: “In any event, the only lim 
itation on the scope of examination under Rule 26 is 
that the subject matter shall not be privileged and shall 
be ‘relevant to the subject matter involved in the pend 
ing action.” The examination, under the rule, is not to 
be restricted to matters which are material or admis 
sible.” (See also Editor’s Note following Norton et al 
Vv. Cooper Jarrett, Inc et al. (N. D. N. Y., De 
28, 1938) 11 Bull. 10.) ] 


The decisions have not been in 


RULE 33—Interrogatories to Parties 

Mamie Morgan Slydell v. Capital Transit Co. ( Dis 
trict of Columbia, Proctor, D. J., Oct. 6, 1939). 

Interrogatories to parties are too late if served at 
the pre-trial hearing, except as to some newly developed 
situation, 

The Stanley Work tal. v. The C. S. Mersick & 
Company. (District of Connecticut, H1INcks, Fi. 
Oct. 9, 1939). 

1. That the information sought by interrogatories 
in a patent suit as contained in Patent Office trade-mark 


registrations is not a valid objection to the interroga 
tories. 

2. While a party may be compelled by interroga 
tories to produce an existing photograph, he may not be 
required to incur the expense of taking a photograph. 

[Eprror1at Note: Query, whether the production 
of a photograph or other paper should not be secured 
by a motion to produce it under Rule 34 rather than by 
an interrogatory. See O’Rourke v. RKO Radio Pi 


tures, Inc., (D. Mass.) 32 Bull. 28, 27 F. Supp. 996. 
he court’s conclusion in the instant case that a party 
may not require his adversary to take photographs 
seems fortified by Rule 34, under which a party desi1 


ing to obtain a photograph of a pertinent object may 
move for permission to take such photograph himself. | 


RULE 34—Discovery and Production of Docu- 
ments and Things for Inspection, Copying, or 
Photographing 

Mamie Morgan Slydell v. Capital Transit ( Dis 


trict of Columbia, Proctor, D. ]., Oct. 6, 1939) 


1. Production of documents whi are not ad 
mussible in evidence, except possibly as a means of con 
tradicting a witness at the trial, should be denied 

2. A motion for the production of documents is 
too late if made at the pre-trial hearing 

3. Interrogatories to parties are too late if served 
at the pre-trial hearing, except as to some newly de 


2? 


veloped situation. (Rule 33) 


Federal I Lye Insurance ( ompany 7 lichael Holod 
(Middle District of Pennsylvania, Watson, D. J., Oct 
31, 1959) 

1. An order for the production locuments un 
der Rule 34 may not be directed to a person who is not 


a party to the action. 
2. Certain portions of World W Draft records 
are not subject to production, as the Selective Servic: 


Regulations place them beyond the process of the 
courts. 

Fidelity & Casualty Co., In Tar Asphalt 
Trucking Co., Inc., et al. (District New Jersey, 
Fake, D. J., Oct. 11, 1939 

Social Security records, Unemp! ent Compensa 
tion records and Income Tax records iy be the sub 


ject of an order of discovery and producti 

Federal Life Insurance Compan Vici 
lod. (Middle District of Pennsylvania, Watson, D. ] 
Oct. 31, 1939) 

1. An order for the production of documents 
under Rule 34 may not be directed t 
not a party to the action. 

2. Certain portions of World War Draft records 
are not subject to production, as the Sel 
Regulations p 


courts 


s 
r; 


lace them bevond the process 


RULE 39—tTrial by Jury or by the Court— 
Subdivision (b)—By the Court 

Rebecca Gruskin v. New York Life Insurance 
Company. (Western District of Pennsylvania, Gipson 
D. J., Sept. 15, 1939). 

While the time within which to serve a demand for 
trial by jury should not, under ordinary circumstances, 
be enlarged when failure to make the demand 
solely to inadvertence of counsel, nevertheless in a case 
removed from a state court when the Rules had not been 
in effect a long time and lawyers wert f 
iar with their requirements, a motion for a jury trial 
presented approximately two months after time to d 
mand a jury has expired was granted as a matter 
discretion 


RULE 41—Dismissal of Actions—Subdivision (b) 
—Involuntary Dismissal: Effect Thereof 
Mrs. B. G. Botkins et al. v. Ra rter. (Western 


District of Louisiana, Shreveport Division, Dawkrns, 
D. J., Sept. 15, 1939). 
Failure to serve a bill of particulars as directed is 
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all 


On 








ground for dismissing the action on motion of adverse 

party. 

RULE 43—Evidence—Subdivision (a)—Form and 
Admissibility 

John J. McCarthy v. Howard S. Palmer et al. 
(Eastern District of New York, Moscowirtz, D. J., 
Oct. 16, 1939) 

1. Documents produced for inspection become ad- 

missible on behalf of the producing party even if the 
demanding party refuses to place them in evidence, 
although the state rule may be to the contrary. 
2. A party should not be permitted to examine 
affidavits and similar materials secured by another party 
by independent investigation incident to the preparation 
of the latter’s case for trial, except in the most unusual 
circumstances. (Rule 26 (b) ) 


RULE 45—Subpoena—Subdivision (d)—Subpoena 
for Taking Depositions, Place of Examination 

Leona Richard Fox et al. v. H. G. House et al. 
United States of America, intervener. (Eastern District 
of Oklahoma, Rice, D. J., Oct. 13, 1939). 

1. In an action for accounting, a subpoena for the 
production of documentary evidence bearing not on 
plaintiff's right to an accounting but on the actual ac- 
counting, may be issued in advance of the trial of the 


main issue 

2. The issuance of a subpoena for the production 
of documentary evidence requiring production of vol 
uminous records at great expense by a person other 
than a party to the action, may be conditioned upon the 
advance of the reasonable cost thereof by the person 
seeking the subpoena. 

3. Issuance of a subpoena for the production of 
documents should be deferred until after determination 


of the question of jurisdiction 
RULE 52—Findings by the Court—Subdivision (a) 
—Effect 
United State Trust Company of New York et al. 
7. Mary Pouch Sears. (District of Connecticut, CLARK, 
C. J., Oct. 16, 1939) 

' Formal findings of fact are not required if all state- 
ments of fact made on behalf of either party are ad 
mitted in the pleadings 

Stonega Coke & Coal Co. et al. v. Samuel Price 
et al. (Circuit Court of Appeals for the Fourth Cir- 
cuit, PARKER, C. J., Aug. 28, 1939). 


The findings of a master confirmed by the trial 
court in a case in which there is a great volume of con- 
flicting evidence, should not be set aside unless clearly 


erroneous 


RULE 54—Judgments; Costs—Subdivision (d)— 
Costs 

Reconstruction Finance Corporation v. J. G. 

Venihan Corp. et al. (Western District of New York, 
3URKE, D, J., Oct. 19, 1939). 

Costs may not be imposed against the Reconstruc- 

tion Finance Corporation, since it is an agency of the 


Federal Government 


RULE 56—Summary Judgment—Subdivision (a) 
—For Claimant 
United States v. Long Island Drug Company, Inc., 
et al. (Eastern District of New York, Moscowitz, 
D. J.. Oct. 6, 1939 
’ 1. The Government, in aid of collecting a tax, 
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brought suit to recover a debt owing by defendant to 
taxpayer. The defendant pleaded that he owed taxpayer 
nothing at time of demand for tax; and that the tax 
assessment was illegal because based on information 
obtained by illegal search and seizure, The Government 
moved for summary judgment. Held, defenses are in 
sufficient and summary judgment should be rendered 
for plaintiff. 

2. Doubt is expressed whether an affidavit by 
counsel is sufficient on a motion for summary judgment, 
in the absence of adequate explanation of failure to sub 
mit an affidavit by a party. (Rule 56 (e) ) 

Fannie Fink v. The Northwestern Mutual Life In- 
surance Company of Milwaukee, Wisconsin v. Virginia 
C. Wolf et al. (Eastern District of Michigan, Southern 
Division, Picarp, D, J., Oct, 12, 1939). 

1. Summary judgment may properly be granted 
in an action to recover the benefits under a life insurance 
policy, there being no disputed question of fact and the 
only question being one of law as to the construction of 
the clause designating beneficiaries. 

2. In an action to recover the benefits under a life 
insurance policy by the administratrix of the estate of 
the beneficiary, other contingent beneficiaries to whom 
the benefits had already been paid, may be brought in as 
third-party defendants. (Rule 14 (a) ) 


Subdivision (e)—Form of Affidavits; Further 
Testimony 


United States v. Long Island Drug Company, In 
et al. (Eastern District of New York, Moscowirz, 
D. J., Oct. 6, 1939). 

Doubt is expressed whether an affidavit by counsel 
is sufficient on a motion for summary judgment, in the 
absence of adequate explanation of failure to submit an 
affidavit by a party. 


RULE 57—Declaratory Judgments 


Caterpillar Tractor Company v. International 
Harvester Company. (Circuit Court of Appeals for 
the Ninth Circuit, Stepnens, C. J., Oct. 4, 1939). 

In an action for declaratory judgment to establish 
non-infringement by plaintiff of defendant’s patent, 
judgment on the pleadings should not be granted if 
there is a genuine issue as to the existence of an actual 
controversy as a basis for declaratory relief. 

Adelaide B. Lewis v. The United Air Lines 
Transport Corporation et al. (District of Connecticut, 
Hincks, D. J., Oct. 4, 1939). 

In an action for wrongful death resulting from an 
airplane accident, the defendant operating company is 
not entitled to maintain a cross-claim for a declaratory 
judgment establishing its right to indemnity from its 
co-defendant, manufacturer of the plane, in respect to 
death claims of other persons than the plaintiff. 

George E. Wilder v. John Doe. (Eastern Dis 
trict of Pennsylvania, Kirkpatrick, D. J., Oct. 16, 
1939). ‘ 

In the exercise of discretion the court declined to 
take jurisdiction of an action for a declaratory judg 
ment brought against a fictitious person. 

George E. Wilder v. John Doe. (Eastern District 
of Pennsylvania, Kirkpatrick, D. J., Oct. 16, 1939) 

In the exercise of discretion the court declined to 
take jurisdiction of an action for a declaratory judg 
ment brought against a fictitious person. 
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RULE 60—Relief from Judgment or Order—Sub- 
division (b)—Mistake; Inadvertence; Surprise; 

Excusable Neglect 
Cassell v. Lottie Barnes 


Oliver B (District o 


Columbia, Proctor, D. J., Oct 1939). 
Judgment by default entered on personal servic 
may not be set aside on motion made more than six 


months after entry of judgment 


RULE Setpenetere—- nee ory 
Penmac Corporation et al alcon Pencil Corpo 

ration. (Southern District of New York, Letrent 

ID. J., July 5, 1939). 

‘ preliminat 


should be 


deposit of security in a specified 


Issuance of a junction 


conditioned upon the 
| damages as may 


be sustained by the party enjoined, if he is found to 


sum for the payment of such costs 


have been wrongfully enjoine 


RULE 69—Execution—Subdivision (a)—In 
General 
Samuel Burak v. Charles Scott et al. (District « 
Columbia, Morris, ]., Oct 
| \ judgment creditor may take the 


deposition 
his judgment debtor in aid of « kecution, 
2. A judgment creditor may not require persons 


other than the judgment debtor disclose their assets 


(Rule 26 (a) ) 


RULE 73—Appeal to a Circuit Court of Appeals— 
Subdivision (g)—Docketing and Record on Appeal 

In the Matter of Guanajuato Reduction and Mines 
Company, Debtor. (District of New Jersey, Avis, 
D. J., Oct. 26, 1939). 

The forty days within which to file the record on 
appeal begins to run from the date of the actual filing 
of the notice of appeal and not from some other dat 
appearing in the date line of the notice 


RULE 81—Applicability in General—Subdivision 
(c)—Removed Actions 

T. A. Galloway General Motors Acceptanc. 
Corporation, (Circuit Court of Appeals for the Fourth 
Circuit, Henry J. WATKINS, D . Aug. 28, 1939). 

In an action removed from a state court to recovet 
both actual and punitive damages, the plaintiff, who 
has been awarded actual damages only, may appeal 
from the judgment, even though the state practice may 
be to the contrary 


RULE 82—Jurisdiction and Venue Unaffected 

Gertrude Mead Morrell v. United Air Lines 
I'ransport Corporation v. United Aircraft Corporation 
etal. Pauline I, Lickel v. United Air Lines Transport 
Corporation wv. United Aircraft Corporation et al 
(Southern District of New York, Gopparp, D. J., Oct 
26, 1939). 

The jurisdictional and venue requirements of an 
need not be met in a third-party 


independent action 
proceeding is ancillary to the 


proceeding, since sucl 
original action. 

Permitting a defendant to bring in a third-party 
defendant without an independent basis of jurisdiction 
and without showing indey endent venue requirements 
does not constitute an extension of the jurisdiction o1 
venue of the court in contravention of Rule 82 


OCIATION JOURNAL 


RULE 86—Effective Date 
LaFrance Fire Engine Comj 
American LaFrance and Foan 
fries, Inc. v. Borough of Shenandoah Ha 
KIRKPATRICK, D. J., 


American 
to the use of 





trict of Pennsylvania, 
1939), 

In an equity action commenced prior to the effe 
tive date of the Rules, but decided subsequently, the 
fact that the plaintiff may have had an adequate remedy 
at law becomes immaterial and does not constitute a 
ground for dismissing the action 

Stewart-ll ner Corporation v. Umversal Luh 
cating Systen Ine (Western District o ennsyl 
MAKER, D. J., Oct. 17, 1939) 

In an action for patent infringement commenced 


ania, SCHOOD 


Rules became effective, a counterclaim for 
antitrust laws, which is triable of 
right by a jury, held proper, even though filed before 


before the 


damages under the 


such date, on a motion to dismiss filed befor: but com 
ng on to be heard after such date. 
\ counterclaim was filed prior to effective date of 


new Rules, but a motion to dismiss it came on to be 
heard subsequently to such date. By that time, a sep 
arate action on the claim would have been barred 
Held, the propriety of the counterclaim should be dete1 


mined under the new Rules 


DECISIONS ON FEDERAL 
RULES OF CIVIL PROCEDURE 
Supplemental cumulative list of cases published 
in Department of Justice Bulletins, that are 
also reported in Federal Reporter system.- 
This list supplements the list published in the 
November issue of the JoURNAL, page 967 
ALEXANDER HOLTZOFE 
Special Assistant to the Attorney General 
ALLEN R. CoZIER 
Special Attorney 
Rule 1 


Cities Service Oil Co \ 


101 F. (2d) 314. 


Dunlap, et al ( ( \ . 


Rule 2 
Partridge et al ( Martin et al., Interveners) v. Ainley 
et al (S. D. N. Y.) 28 F. Supp 172 
Rule 8 
Subdivision (a) 
Heddon’s Sons, James v. Callender (D. Minn.) 28 1 
Supp. 643 
James Heddon’s Sons v. 
Supp. 643 


Callender (D. Mint 28 F 


Moreschi et al \osteller et al (\V i, wae 28 | 
Supp. 613 
Rule 12 
Subdivision (1 
\labama Independent Service Station Ass’n., Inc., et 
al. v. Shell Petroleum Corporation et al N. D 


Ala.) 28 F. 
Goodman et al. v. 


Supp. 497 


Supp. 386. 
United States (S. D. Iowa) 28 | 


Subdivision (« 
Sure-Fit Products Co Med-Vogue Corporation et al 
(Ik. D. Pa.) 28 F. Supp. 489 
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Rule 17 

division (b) 
Ballard v. United Distillers Co., Inc., et al. (W. D. 

Ky.) 28 F. Supp. 633 

Rule 26 

divist il ] 
litfy Lubricator ‘ \lemite Co. et al. (D. N. Dak. ) 
28 F. Supp. 385 


division 
Nachod & United States Signal Co., Inc., et al. v. 
\utomatic Signal Corporation et al (C. C. A. 2) 
105 F. (2d) 981 
Rule 33 


McInerney v. W1 McDonald Const. Co. (FE. D 
N. Y.) 28 F. Supp. 557. 
Rule 54 
tbdizvision 
Commonwealth Trust Co. of Pittsburgh v. Reconstruc 
tion Finance Corporation (W. D. Pa.) 28 F. Supp 
586. 
Rule 56 
thdivision (a) 
Hartford Accident Indemnity Co. v. Flanagan (S. 
D. Ohio) 28 F. Supp. 415 
Subdivision (b) 
Heart of American Lumber Co. v. Belove (W. D 
Mo.) 28 F. Supp. 619 
Subdivision (c) 


Schram v. Clair et al. (EZ. D. N. Y.) 28 F. Supp. 422. 


Rule 65 
Subdivision (c) 
Penmac Corporation et al. v. Falcon Pencil Corpora- 
tion (S. D. N. Y.) 28 F. Supp. 639 
Rule 73 
Subdivision (a) 
Collins v. Metro-Goldwyn Pictures Corporation et al. 
(Cc. C. A. 2) 106 F. (2d) 83. 
Subdivision (b) 


Martin v. Clarke (C. C. A. 7) 105 F. (2d) 685 


Rule 75 
Subdivision (a) 
Cloud v. McLear rkansas Lumber Co. et al. (E. D. 
Ark.) 28 F. Supp. 623. 
Rule 86 


Co. of Pittsburgh v. Reconstruc- 
oration (W. D. Pa.) 28 F. Supp. 


Commonwealth Trt 
tion Finance Ce 


645. 
HIS OWN LAWYER 
“We have been embarrassed by the fact that de- 
fendant, a layman, has presented his case here without 


aid of his attorneys, except that they have submitted 
a brief, which, with all the other material in the case, 
has had our careful consideration. The whole argu- 
ment for defendant is that the jury should have be- 
lieved him rather than plaintiff and the latter’s wit- 
nesses. It is not our province to determine what the 
truth was. We do not pretend to have done so. It is 
compelling upon us that the record shows substantial 
evidence in support of the verdict. To overturn the de- 


cision of those who, under our constitution and laws, 
have the duty of final determination would be a viola 
tion by us of the constitutional law of the state, an 
aspect of the case which apparently has not heretofore 
been brought home to defendant. When it is, as it must 
be by this decision, he, as much as any informed and 
law-abiding citizen, can be depended upon, not for that 
acquiescence which comes from agreement, but for that 
yielding to the authority of law and government which 
is the duty of every citizen.”—Chief Justice Stone in 
Meyer uv. Agren, 287 N.W. 680 (Supreme Court of 
Minnesota, Oct. 6, 1939.) 
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JUDGMENTS NON OBSTANTE VEREDICTO. 
PROCEDURAL OR SUBSTANTIVE 
QUESTION? 
























Circuit Judge (formerly Dean) Clark in Guardian 
Life Ins. Co., v. Clum, 106 F. 2d 502 (C. C. A. 3, 
Sept. 14, 1939): 

“Plaintiff-appellee leans heavily, and, under Erie 
R. Co. v. Tompkins . . . properly, on two doctrines 
of the Pennsylvania courts. . . . The second is the 
; to enter judgments 


narrow scope of the court’s pow 
non obstante veredicto. 

We do not intend to spend much time on the 
Pennsylvania rules governing judgments n.0.v. Here 
again we find the courts of that State occupying 
an isolated position. Their requirement of admis 
sions or documents in corroboration of even uncon- 
tradicted testimony seems to bottom rather on the his- 
tory of judgments n.o.v. at common law, 33 C. J. 
1184, than upon the speedy accomplishment of jus- 
tice. . . . We also reserve for some appropriate time 
an interesting and complicated question arising out of 
the Supreme Court’s decision in Erie R. Co. v. Tomp- 
kins, above cited. That question is the latter case’s 
application to the entering of directed verdicts and judg 
snents n.o.v. A cogent argument for putting the ex 
ercise of the n.0.v. power in a category with res ipsa 
loquitur, presumptions and burden of proof, might be 
made. Such an argument leads to its consideration 
as a procedural rather than as a substantive question 


and the consequent inapplicability of the Erie R. Co. 
v7’. Tompkins rule.” 





LAW and the PROFITS 


By Charles Francis Coe 


Author of Me-Gangster—G-Man—tThe River 
Pirate Hooch — and other books that 
have exposed the gang life of America 





, another delightful book from the pen of 
Charles Francis Coe—able lawyer—distinguished 
author—eminent student of penology and crime, 
whose penetrating researches and informative 
writings have not only gained for him outstanding 
recognition as an authority in these fields, but also 
brought him the sincere thanks and appreciation 
of the American public. 


This engaging volume will greet you with a 
smile, hold your attention throughout, and then 
leave you conscious of the fact that in LAW and 
the PROFITS, Mr. Coe has made a fine contribu- 
tion to the fraternity. 


An Ideal Gift 


If you are a lawyer, give this book to your client. 





If you are a client, give it to your lawyer. 


Handsomely bound in Blue Cloth 
Gold Stamped—$3.00 prepaid. 
Order your copy today! 


The Harrison Company 
151 Spring St., N. W.—Atlanta, Ga. 
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Check to the order of American Bar Association for $ 


TO EACH MEMBER OF THE ASSOCIATION: — 


Do all of your associates belong to the American Bar Association? 

Every lawyer benefits himself, as well as his profession, by aligning himself with the Am- 
erican Bar Association which, through its publications, committees and sections, enables the in- 
dividual lawyer to keep informed upon what is being done in his profession. 

Will you please sponsor a new member by having one of your associates or acquaintances 
fill out and sign, and send to the Association, the application form printed below? The annual 
dues are $8.00 ($4.00 for members who have been admitted to the bar less than five years). 
Applications presented during December should be accompanied by check for one-half of one 
year’s dues covering the remainder of the fiscal year ending June 30, 1940. 





Application for Membership 
AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street 
Chicago, Illinois 
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NOTICE BY THE BOARD OF 
ELECTIONS 
The following states will elect a State Delegate 
for a three-year*term in 1940 


Arkansas louisiana Ohio 
Colorado Maryland Oregon 
Delaware Minnesota Rhode Island 
Georgia Nevada Utah 

Idaho ew Hampshire West Virginia 
Indiana New York 


The following states will elect a State Delegate 
to fill vacancies for a term to expire at the adjournment 
of the 1941 Annual Meeting: 

New Mexico 
Wisconsin 


(Alaska, Canal 
Zone, Philip- 
; ; pine Islands ) 
he following states, in addition to electing a State 
Delegate for a three-year term, will also elect a State 
Deiegate to fill a vacancy expiring with the adjourn- 
ment of the 1940 Annual Meeting: 
Arkansas lelaware 
Colorado Khode Island 
\ny additional vacancies which may occur prior 
to February 15, 1940, will also be filled at the general 
election. 

Nominating petitions for all State Delegates to be 
elected in 1940 must be filed with the Board of Elec- 
tions not later than April 12, 1940. Forms for nomi- 
nating petitions for the three-year term, and separate 
forms for nominating petitions to fill vacancies, may be 
secured from the headquarters of the American Bar 
Association, 1140 North Dearborn Street, Chicago. 
Nominating petitions, in order to be timely, must ac- 
tually be received at the headquarters of the Associa- 
tion before the close of business at 5:00 P. M. on 
April 12, 1940, 

State Delegates elected to fill vacancies take office 
immediately upon the certification of their election. 
State Delegates elected for a three-year term take office 
at the adjournment of the 1940 Annual Meeting of the 
Association. 

Attention is called to Section 5, Article V, of the 


Constitution, which provides: 


Territorial Group 


West Virginia 





“Not less than one hundred and fifty days before the 
opening of the annual meeting in each year, twenty-five 
or more members of the Association in good standing 
and accredited to a State (or the territorial group) from 
which a State Delegate is to be elected in that year, may 
file with the Board of Elections, constituted as hereinafter 
provided, a signed petition (which may be in parts), nomi- 
nating a candidate for the office of State Delegate for and 
from such State (or the territorial group).” 

Unless the person signing the petition is actually 
a member of the American Bar Association in good 
standing, his signature will not be counted. A member 
who is in default in the payment of dues for six months 
is not a member in good standing. 

Each nominating petition must be accompanied 
by a typewritten list of the names and addresses of the 
signers as they appear upon the petition. 

allots will be mailed to the members in good 
standing accredited to the States, in which elections 
are to be held, within thirty days after the time for 
filing nominating petitions expires. 

Nominating petitions will be published in the next 
succeeding issue of the AMERICAN BAR ASSOCIATION 
Jou RNAL which goes to press after the receipt of the 
petition. Additional signatures received after a peti- 
tion has been published will not be printed in the 
JOURNAL. 

While there is no restriction on the maximum 


number of names which may be signed to a nominating 
petition, in the interest of conserving space in the 
JourNAL the Board of Elections suggests that not 
more than fifty names be secured to a nominating pe- 
tition, 


EDWARD T. FAIRCHILD, 


Chairman of the Board of Elections. 


Advisory Council Plan Adopted by 
Chicago Bar Association 
A NOVEL plan for enlarging the scope of member 


ship participation in bar association activities was 
adopted by the Board of Managers of the Chicago Bar 
Association on Noy. 16, 1939. The plan, which is pre- 
sented in full by President Tappan Gregory in the No 
vember number of the Chicago Bar Record, will 
give all members the opportunity of joining “ad 
visory councils” for association committees, Member- 
ship in a council will be purely voluntary. It will have no 
organization of its own. Its field will be discussion, 
its action a recommendation to the committee. Its 
meetings will be held upon the call of the chairman of 
the committee, in each case guided, of course, by the 
character of the problems being considered and the like 
lihood of their appeal to the members of the council. 
Members of the committee will regard themselves as 
members of the council. Every meeting will be pre- 
sided over by the chairman or vice-chairman of the 
committee. 

“The agenda for these meetings,” says Mr. Gregory, 
“should be carefully organized, looking to a lively dis- 
cussion, intelligently led. If this is done, then we shall 
in each case provide a forum where there may be a full 
and free discussion and an interchange of ideas among 
those with a common interest with results of real value. 
Should there be a serious difference of opinion between 
committee and council, the presiding officer would be 
obligated to entertain motions for the adoption of reso- 
lutions or memorials by the council for presentation to 
the committee and he must be prepared to submit to 
his committee those duly adopted, to require its action 
thereon, and to advise the Board of Managers either 
formally by way of a report or informally by confer 
ence with the president or the vice-president assigned 
to the committee.” 

Trial Practice Talks Draw Large Audiences 

A series of four afternoon lectures on “The Trial 
of a Law Suit” in October and November brought 
record crowds to the quarters of the Chicago Bar As- 
sociation. The dining-room, corridor, and lounge were 
packed with members and law students eager to get 
advice about problems of trial practice from experi 
enced Chicago lawyers. Between 600 and 750 per 
sons attended on each occasion, making it necessary to 
carry the talks to the more remote parts of the audi 
ence over the public address system. 

The series was arranged by the committee on ac 
tivities of younger members, headed by Donald L. 
Vetter. The speakers and subjects were as follows: 
Royal W. Irwin on PREPARATION, John H. Hin 
shaw on PRE-TRIAL PRACTICE AND TECH 
NIQUE, A. R. Peterson on THE JURY, and Francis 
X. Busch on TRIAL PRACTICE, 
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BRIEF NOTES 


1 Oklahoma calls our at 


\ learned correspondent 1 
tention to an error in a letter to a newspaper, copied by 
the JouRNAL in its October issue, concerning the spell 
ing of Chief Justice White’s middle name. In this let 
ter the date of the Chief Justice’s commission was 
given wrongly. The correct date is Feb. 19, 1894 
Judge Bierer, who mentioned this to us, went on the 
Oklahoma Supreme Court a month and two days 


earlier. Another learned correspondent writes us 
‘On page 394 of the November issue of the Jow 
nal, Mr. Stevens ‘| Viason stat that: ‘An assignment 
like any other contract must f course, have consid 
eration. : 
lirst, an assignment not a contract; and 
econd, an assignment, in ¢ r to be efiective, doe 


not have to be supported b ideration. See Re 
statement of Contracts, Vol. 1, Se 149 and 150. 

“Perhaps Mr. Mason was thinking of a contract 
to make an assignment. Otherwise, the article is very 
interesting and instructive.” 

The Atlanta Journal of Saturday, Oct. 28, printed th 
following : 

“Mrs. Lillie Mae Childers, who had obtained a 
judgment for $500 against the Atlanta Coca-Cola 
Bottling Company in Fulton Superior Court, sought 
to dismiss an appeal on the grounds that Judge E. D. 
Thomas died before verifyi the bill of exceptions 

“Verification of the bill Clifford E. Thomas, 
ecretary to Judge Thoma was attacked on the 
grounds that Mr. Thomas vw not a practicing at 
torney and had not paid a professional tax for the 
past three years. 

“The Court of Appeals pointed out that the law 
permits verification of a bill of exceptions by a mem 
ber of the bar who was in the courtroom while the 
case was on trial 

“*A person be a member the bar and still 
not be entitled to practice | the Court of Appeal 


held.” 


A mechanical error! line dropped out) in 
the account of the rare law-book exhibit at the San 


Francisco meeting made this paragraph meaningless 
“Particular interest tt ed to a sumptuously 


printed work catalogued is follows 
“Georgius Agricola De re metallica, translated 
t 
t 


lica, 
from the fir Latin edition of 1556 by Herbert Clark 


Hoover (A. B., Stanford University) and Lou Henr1 
Hoover London, 1913 
One of the most delightful books of legal 
reminiscences is The Old Munster Circuit, by Maurice 
Healy (published by Michael Joseph, Ltd., 26 Blooms 
bury St., London.) A: few sentences from the preface 


will give a taste of t] € book’s qu lity 


“IT was speaking about the days in Ireland, and 
one thing was suggesting another. But there should have 
been two or three of us ft remembet Che best 
talk in the world is to be heard in Cork, where two o1 
three are gathered together ll speak at once, but there 
is both art and metl of Haydn’s Quartets! 
\s works of art they take second place to a Cork conver- 
Palestrina w 1 Cork man: there is internal ev 


unison 


sation 
dence in his music The idiom is there: one voice 
starts, but is almost immediately joined by a second and 
a third which descant about the first, adding to it, embel 
lishing it, and sometimes even contradicting it, but never 
interfering with the story. Through all the apparent con- 
fusion there is pleasant repetition of the main theme; and 
all parts enjoy themselves thoroughly. Whether a musician 
would pass this as a good description of the music of 
Pope Marcellus’s Mass, it cannot be 
trayal of a Cork conversation.” 


criticized as a port 


AMERICAN BAR ASSOCIATION JOURNAL 


ARRANGEMENTS FOR ANNUAL MEET- 
ING, PHILADELPHIA, PENNSYLVANIA, 
SEPTEMBER 9-13, 1940 

Headquarters—Bellevue-Stratford Hotel 


; a0 
Hotel accommodations, all with bath, are avail- 


able as follows: 


Single Double Twinbeds Parlor suites 
for ( Dbl. bed) for (2 rooms for 
l person 2persons 2 pers 1 or 2 pers 
Adelphia &3.50—5.00 $5.00-6.00 $6.00— 8.00 $12.00—25.00 
(13th & Chestnut 
Barclay _ 6.00 7.00 00 00—18.00 


(18th & Ritter 

house Sq. E.) 

Bellevue-Stratford 3.50-5.00 5.00-7.00 6.00—- 8.00 12.00—15.00 
(Broad & Walnut) 

Benjamin Franklin 3.50-5.00 5.00-6.00 6.,00— 8.00 12,00-14.00 
(9th & Chestnut) 


I 3.50 5.50 6.00 10.00 
(1512 Spruce St.) 

ree ... 3.00-3.50 5.00-6.00 7.00 

(13th & Filbert) 

BECAION .ccccess 2.25-2.75 4.00 4.50— 5.00 

(19th & Chestnut) 

Majestic . 2.50-3.00 4,00-5.00 5.00 8.00—12.00 


(Broad & Girard) 
Philadelphian 
(39th & Chestnut) 


3.00-4.00 5.00—-5.50 6.00— 8.00 9.00—20.00 


Ritz-Carlton 4.00—5.00 7.00— 8.00 10.00-12.00 
(Broad & Walnut) 

eer 3.00 5.00- 6.00 

(13th & Walnut) 

Stephen Girard .. 2.75-3.25 4.50—5.50 5.50 

(2027 Chestnut St.) 

Sylvania .... 3.00 6.00 6.00 10.00-12.00 
(13th & Locust) 

Walton .+++- 2.50-4.00 4.00-5.00 5.00— 6.00 8.00-12.00 
(Broad & Locust) 

Warburton ...... 3.00 5.00 


(20th & Sansom) 
Warwick 

(17th & Locust) 
Wellington 4.00 6.00 8.00 
(19th & Walnut) 


4.50-5.50 7.00— 8.00 12.00—-14.50 


EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double 


A double room con- 
tains a double bed to be occupied by two 


bed to be occupied by one person. 
persons, 

\ twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 


A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds Addi- 
tional bedrooms may be had in connection with the 
parlor 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for res- 
ervation, stating hotel, first and second choice of, number 
of rooms required and rate therefor, names of persons 
who will occupy the same, arrival date and, if possible, 
definite information as to whether such arrival will be 
in the morning or evening. 


Requests for reservations should be addressed to 
the Reservation Department, 1140 N. Dearborn 
Street, Chicago, Illinois. 
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(Continued from f 991) 
sutler was nominated to the Supreme 
ourt by President Harding. His 
eriod of service was nearly 17 years 
Justice and Mrs Butle (Annie 
ronin) were marri¢ n 1891. They 
id eight children. O f his daugh 

ters, Mary, died during the World 
War while serving se 
Four of his sons sa litary service 
luring the war. He ted to have 
said that there s | legislation 
hich would hamper any poor youth in 
aking his way t t] tof The Jus 
tice’s pastime w ch, it has 
een said. he play e enthus 
sm than succes ition was 
aising pure-bred Her rd cattle 
is 538-acre fart put sed early it 
1938 in Carroll ( land, near 
V oodbine He ca r Vater 
rd, after the t ere i 
born in Minnesota 
Mr lustice onorat 
I... degrees f ton and Ar 
erst Colleges and the Catholic 
iniversity of Amet rl Vas Sé lected 
hecause of | experience to 
\rite sony the t ypINioONs 
atemaking and mut | utility valu 
tion cases Howe e disqualified 
imself in those g railroad 
valuation, and ut vhere he 
ight have had ar nterest ra pre 
ection. In a re le of the 27 
New Deal cases I the Court 
prior to the fall t 1937, it is said 
hat Justice Butl gainst the 
present administrat 7 times, but 
that in only si t tances was 
i in the minorit Some f those 
ficials who differs most 
lefinitely have, 1 paid 9 
tribute to his com t trankness, |} 
ear intellect, 1 ed integrity 
Legal Education Section 
Recommends 
ihe rec endat e Assoc 

1s secti ( € catio1 in< 
dmissions to the respect t 
ualifications t for legal 
ositions in the se the Unite 
States government esente r 
ently to the ty itte¢ ’ 
vil service | t The pre 
vared outline state ened for the 
ection by it ( Charles | 
Dunbar, Jr., of Ne lrleans, observed 
that the gover nt’s problem is 
irgely that of selecting the most com- 
petent from the applicants presenting 
hemselves, and then proceeded to dis 
uss the question, ir is follows, of 
hat are the qualif s now in exist 
nee for lawvers the United States 
“Forty-one tat equire eithe 
resently or prospect two yea o! 


\VASHINGTON LETTER 


college education or in some instances 
its equivalent before admission to the 
bat 


quire a minimum of three years or more 


Forty-one jurisdictions also re 


4 legal education. Four jurisdictions 


trom a 
American 


school 


Asso- 


require graduation law 


pproved by the Bat 
ciation 

‘The standards of the 
\ssociation are designed as a guide to 
and to 
wuthorities. They and 
have been pushed for the benefit of the 
public. It should be realized that the 


American Bat 


schools bar admission 


were adopted 


\merican Bar Association does not 
‘ontend that it is impossible for an 
individual to become a good lawyer 
unless he is graduated from a law 


chool approved by the American Bar 
Association. The kind of training set 
forth in the standards which define an 
approved school is regarded as the type 
of training which the public is entitled 
tc. expect of a lawyer admitted to the 


bar today. 

“With forty-one states demanding 
two vears of college education, this 
ould seem to be an irreducible mini- 


un The increasing complexities of 
legal practice and the ample opportuni- 
ties afforded in every state for a college 


education, amply justify this require- 


ment 
‘The days when a good education 
uuld be obtained in a law office are 
past Apprenticeship is an outmoded 


method of legal education. Graduation 


from a resident law school should be 
required and _ it should be a_ school 
hich has a three year course if full 


time or a four year course if part time 
This distinction length of 
courses for a full time and a part time 
school is warranted by reason of the 
fact that a very great majority of part 
time students are earning their way, 
not the 

me or opportunity for study as 
ill time students. This 
heir load must be lightened 

should be stretched out 
four year period. This distinction be 
full and part 
recognized in a majority of the states. 


between 


same 
the 
means that 
and the 
over a 


nd therefore do have 


course 


time schools is 


tween 


“The American Bar Association re 
rement of graduation from a_ full 
time school would work out to the 


advantage of the government as to the 
classification under consideration in the 


great majority of cases. If the Presi- 
dent’s committee does not consider it 
feasible to recommend it, it should 


recommend that the type of law school 
attended should have careful considera- 
including not the 
school attended was approved by the 
Association at the time 


tion, whether or 


American Bar 
graduation.” 
In respect to lawyers having experi 
the section’s state- 


ence in practice, 
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ment said: “. .. it is realized that the 
individual who has proved himself to 
be a capable lawyer in the actual prac 
should shut 


government position whatever type of 


tice not be out from a 


education he has had. Therefore, a 


difference should be made in the re- 


quired qualifications of lawyers who 

have practiced for a substantial period 

of time and those who have not.” 

of conclusion, the statement 
“It is, 


President's committec 


By way 
continued : therefore, recom 
mended that the 
establish a definite requirement of two 
years of pre-legal education, 
plus graduation from a resident law 
school having a three year course if full 


college 


time or a four year course if part time, 
plus admission to the bar, for all candi 
dates for legal positions in the govern 
ment, except those who have practiced 
length ot that is. 


recom 


a substantial time: 
at least 


mended that the type of legal training 


five years. It also is 


cbtained, including the kind of law 
school attended and whether or not it 
was approved by the American Bar 


considered in 
this 


Association, should be 


making appointments in clas 


Employees of Court Clerk Pro- 
tected Against Political 
Assessment 


Bulletin 
1939, 
voking page and a half by 
Lurie on the “Connolly case.” In the 
winter of 1937-38 a lawyer standing at 
the counter in the Clerk’s Office for 
civil business of the Suffolk Superior 
Court young clerks 
weeping. He inquired into the inci 
dent, and found that word had been 
spread that it would be necessary for 
the employees in the clerk’s office to 


( Boston ) bol 


The Bar 


September, has a_ thought-pro 


Reuben | 


saw two women 


raise, in the near future, seven per cent 
of the total for four years as 
a contribution to the clerk’s 1940 
The lawyer made a quiet 
investigation over a period of a year 
and in April, 1939, the bar association 
of the City of Boston took the matter 
up. One woman clerk, who had been 


salaries 


campaign. 


employed in the clerk’s office for many 


worried herself almost into. a 


breakdown 


years, 

nervous when she learned 
that her assessment would be more than 
$600, and that if she lost her position 
she would lose with it her home, and 
security for herself and her dependents 
It was with relief and joy that news 
was received that the Bar Association 
had gone into action. An information 
against the clerk was filed in the Su 
preme Judicial Court on June 16, and 
the case was set for hearing on July 
24. Five days before this date arrived 
the clerk resigned. 
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Current Events 
(Continued from page 990) 


conform to the new federal rules. M1 


Van Cise’s remarks follows 
The Colorado Bar A 


its president, 


were as 
unde: 
Blount 
has made one of its goals the revision 
of the 1887 code to conform 
eval rules. 

At the annual meeting of the State 


"4 ‘ ‘ ’ 


bar association last fall the Colora 


o« ciation. 
| Jexter 


Gee rge 


to the fe d 


lawyers unanimously asked the suprem« 
court to effectuate that reform. Later 
the association introduced a bill in the 
general assembly to empower the court 
to prescribe procedure in courts of 
This was l 
approved by the 


1939 


record by rule. unanimou 
passed, and at once 
governor, on Feb. 25, 

In preparation for the task the code 
and rules were thoroughly studied and 
two sets of dummies prepared, one for 
the chairman, and one for the commit 
tee members. These dummi ire the 
cut-out and pasted-up sections of th 
and 


a page, with the corresponding 


rules subdivisions thereof, one to 


sections of the code in juxtaposition 
thereto. 
This resulted in some _ interesting 


; 


third of the code 
vhile 
applicable only to 

courts. How shall they be 
We decided to follow 


About one 
is not covered by the rule 


problems. 
i few 
rules are federal 
numbered ? 


the rules as a 


numerical guide; that where a rule i 
inapplicable its number or subsection 
will be left blank, and where the code 


is essentially state procedure new num 
bers will be given to its sections com 
mencing with number 101. As _ there 
are 86 rules, this leaves fourteen num 
bers for their expansion, and starts the 
} 


State code provisions with new basic 
designations. 
The next problem is, while we are 


revising the code, should we 
the rules? We 
upon that question and 
some months, but as a1 


improve 
have not yet passed 
probably will 
not do so for 
example the matter of 
treated in our code in a 


ter, and also appears in ten other se 


contempt 
separate cl ap 
tions. But the rules have no separate 
contempt, yet scattet that 
45 iP 


there any 


section for 
subject between Rules 37(b), 
53(d)2, and 70. J 
valid reason against c: 
place? 

If there is none, how 
duties of the clerk? 
apply to his duties and books, but his 
duties are 
other places 
Where Code 

Then there are 
radically alter the 
need study to 
code provision is not very much prefer- 


26( 2), 


ymbination in one 


Rules 77 and 79 


also mentioned in 
and Rules Var 

certain rules 
State and 


determine whether the 


practice, 


ERICAN BAR ASSOCIATION JOUR 
ible For instance under code practice 


deposition can be taken any time after 
filing the complaint or 
ions; under the rule this can only be 
lone by leave of court before answer, 
real hardship to country 
and a detriment to the quick 


serving the sum- 


which is a 
lawyers, 
iction which is so necessary in defend- 
ing legal “blackmail” cases, injunctions, 
or personal injury actions. Also, under 
ur practice, the lawyer may sign the 
summons, 
menced by serving the summons alone, 
and filing the complaint within ten days. 
Under the rules the complaint is filed 
with the who then issues process. 
The scope of the work is tremendous, 
and the 
employ help, as the federal comn 
did. Hence the work has been divided 


and the action may be com 


clerk, 


bar association has no funds to 


ttee 


into subcommittees, and each membet 
thereof has been given his section of 
the dummy with definitely allotted rules 


There are thirteen 


with their 


and code 


f these groups, 


sections 
assignments 
is follows: 

Reconciliation Work 


No. 1. 


Divided Uf 


Initiation of actions, Rules | 


to 6, 45, 71, 85 and 86. 

No. 2. Pleadings, Rules 7 to 13 and 
15 and 16. 

No. Z Parties, Rules 14 and 17 to 
25, inclusive. 


No. 4 Depositions and discove 
26 to 37, inclusive 
Trials, Rules 38 to 44, inclu 
ive, and 46 to 53, 
No. 6. Judgments, 
clusive, and 68 and 
No. 7. Provisional and final remedies, 
Rules 64 to 69, 
No. 8. Appellate procedure 
to 76, inclusive. 


Rules 

No. 5 
inclusive 
Rules 54 to 63, in 
70 


inclusive. 
72 


Rules 


courts and 


No. 9. District and county 
clerks, Rules 77 
No. 10. Code and 
laneous,—mandamus, affidavits, arbitra- 
tion, certiorari, contempt, usurpation of 


to 83, inclusive 


remedies miscel- 


office, attachments, garnishment, reple 
vin, and venue. 
No. 11. 


boundaries, 


1 


Real property,—disputed 


foreclosure of mortgages 


lis pendens, possession of realty, quiet 
title, recovery of realty. 

No. 12. Statute « 
all the statutes 
long in the code. 

No. 13. 
takes in forms prescribed by the fed- 
eral rules and all forms in the code, and 
drafting new forms for Colorado use. 

The cardinal principle 
the work will be to adopt the rule ver 
batim, if possible, and, if not, to rewrite 
it for state procedure little 
change as possible. 


ommiuttee; to sear 


for sections which be 


Committee on forms; this 


involved in 


with as 


Where code sections are not covered 
by the rules, they will be rewritten, 


NAL 


that 


modern 


and “streamlined,” so 
they be adapted to the 


trend of the rules. 


shortened, 
may 


Sub-Committees at 


Each sub-committee deals with sec 
tions which pertain venerall to the 
same subject-matter, hence they will 


hold 


their portions of the redrafted 


separate conferences to discuss 
code and 
rules. 
Each member will submit his pro 
counter group 
will review his work, and as rules are 
adopted by it they will be submitted to 


the committee as a whole 


posal or proposal, the 


The entire committee, now consisting 


} 


of seventy-five members, will meet 
monthly in the senate chamber in Den 


ver to discuss the reports of the sub 


committees. Fach group will furnish 
the chairman with a list of prepared 
rules in advance, so that these will be 


placed upon the agenda for the evening 
will adopted until 
the entire Then 


be tentatively 
revision is 
it will all go to a revi mittee 
it go back to the 
adopted by it, 


Rules 
accepted 
sion con 
for scanning, and from 
full committee. When ? 
the draft will be printed, a copy mailed 
and dis- 


commit 


1 


to every lawyer in the state 
held in the local bar 
When 


the revision committee will 


cussion 


tees. they make thei: reports 


again meet, 


draw up its report to the supreme court 
and submit the results. 
Thirty-three pages of work sheets 


These 

discussions 
of the work, numerical key tabulations 
of the Code to the rules, and the rules 
to the code and present 


of the 


were prepared for the committee 


1 


consisted in rather elaborate 


supreme court 
and 
With 


portions of 


rules, ymmittees 


“Sn 
their 


names 


gnments. 


respective a 


these and their respective 


the dummy, the committees have been 
co-ordinated. 
Completion Hoped by January First 


This is not a matter which can be 
hurried, neither should it be allowed t 
lag. We would like to finish by January 
1, 1940, but time alone will disclose the 
amount of work involved. 
Colorado is definitely on its way 


However, 
to one 


procedure in both State and federal 
courts. 
Arizona 

Che supreme court ol Arizona has 
adopted a set of rules, effective Jan. l, 
1940, based on a short enabling act 
These rules, a 114-page booklet, have 
been printed and distributed by the 


The pretace 
21 


rules have 


State bar. 

“These 
the supreme court ur 
fra, after careful consul- 
tation with an advisory committee 
chosen by the board of governors of 
the state bar, and consisting of Messrs. 
]. Early Craig, Carl G. Krook, George 


says: 

been adopted by 
ler chapter 8, in- 
lengthy 
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%. Darnell, E. T. Cusick and Norman 
5. Hull. They are, in substance, the 
ew Federal Rules of Civil Procedure, 
nodified in a few instances to suit our 
local conditions. They supersede all 
governing 
procedure, so far as there is a conflict, 
but on matters whicl 


prt cedure 


present rules and _ statutes 
do not cover 
the present remains in full 
force and effect 
“It may be that it will be found in 
ictual practice that some of these rules 
should be changed. The 
court will welcome suggestions from 
time to time from any members of the 
the practical 
ipplication of the rules indicates that a 


modified 


bar if their experience 


change is needed “s 
Criminal Procedure 


The Arizona Supreme Court has als 


*t 
dopted rules of procedure in criminal 
cases, pursuant to an act approved 
Feb. 4, 1939, granting the court rule 
aking power gover? procedure in 
both civil and crimin | matters. The 
rules will be effective Apr. 1, 1940. 


[hey are based on the model code of 


criminal procedure, prepared and ap- 
proved by the American Law _ Insti- 
tute, with a few n fications. 

Arizona seems to be the first State 


idopting rules for criminal procedure 
under the rule-makir 
the model code 

This code was adopted by the court 
after consultation with a 
the state bar. 


ywer, based on 


University of Kansas City Cooper- 
ates with Local Bar in 
Legal Institute 


An ideal combination for putting on 


i legal institute seems to be a law 
school and the local associations. 
The University of Kansas City in co 
operation with the Lawyers Associa 
tion of Kansas City and the Kansas 


ffering a law 


City Bar Associati 
institute to which all 


invited without charge 


members of the 


yar are 


Committee on Unauthorized 


Practice Holds Meeting 


HE American B 
Committee on the 
Practice of the Law’s first 
the year 


Association’s 
Unauthorized 
meeting of 


Blackstone 


was held at the 


Hotel in Chicago October 20, 21 and 
22, with Chairman Edwin M. Otter- 
bourg of New York and members 


Henry B. Brennan, Savannah, Georgia, 
Paul H. Sanders, Durham, N. C., John 
D. Randall, Cedar Rapids, Iowa and 
Fred B. H. Spellman, Alva 
present. 

Many conferences and 
were held during tl 
including two joint 
American Bar A 


Oklahoma, 


discussions 
three-day session 
with the 
ciation’s committee 


essions 


CURRENT EVENTS 


on Professional Ethics and Grievances, 
the Conference of Lay Adjusters and 
a meeting with the Chicago Bar Asso- 
ciation’s committee on the Unauthorized 
Practice of the Law. 

Subjects discussed were as follows: 
real estate brokers, accountants, patent 
office practice, practice before adminis- 
trative boards and commissions, collec- 
tion agencies, lay adjusters, law lists, 
banks and trust companies and life un- 
derwriters. 

On Friday evening the 20th, the com- 
mittee met with the Chicago Bar Asso- 
ciation’s committee at the headquarters 
of the Chicago Bar Association where 
Mr. Otterbourg addressed the meeting, 
after which a round table discussion 
was entered into by all present on the 
problems of unauthorized practice. 

Mr. George E. Brand of Detroit and 
Mr. Martin J. Teigan of Chicago, mem- 
ber and secretary of the Special Com- 
mittee on Law Lists appeared before 
the joint session with the Ethics com- 
mittee to discuss combined questions of 
unauthorized practice and ethics con- 
fronting their committee. 

Mr. Raymond Troot of Providence, 
R. I., Chairman of the Banks and Trust 
Companies Committee on relations with 
the bar, met with the committee where 
it was agreed that a restatement of the 
principles as regarding banks and trust 
companies was desired and that work 
on the same should be commenced im- 
mediately. 

Mr. Walter F. Dodd, of the American 
Bar Association committee on Adminis- 
trative Law appeared before the com- 
mittee and discussed a few of the many 
problems of unauthorized practice now 
arising. 


While the question of real estate 
brokers was discussed at length, no 
definite action was taken due to the 


illness of the Chairman of the commit 
tee on legal rights of the National Real 
Estate Board. The committee expects 
to resume these conferences at an early 
date to the end that a joint declaration 
can be issued by that organization and 
the bar in respect to certain practices. 
Pending this, the committee stated that 
it is requesting local and state bar as- 
sociations in the interest of consistency 
to submit any’ proposed statements or 
agreements to it. 

The meeting of the Conference Com- 
mittee on Lay Adjusters was held Sun- 
day the 22nd, beginning at nine o'clock. 
Among other business transacted at the 
conference were hearings upon three 
complaints filed, in response to the in- 
vitation of the Conference that any 
complaints be filed with it. Following 
the meeting it was announced that grati- 
fying progress was being made on the 
question of lay adjusters and that the 
survey on practice before workmen’s 
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compensation commissions would be 
continued. 

The meeting was concluded with a 
joint conference with the representa- 
tives of the National Association of 
Life Underwriters and the Committee 
of Professional Ethics and Grievances 
of the American Bar Association, at 
which time steps were taken looking 
toward the adoption of a statement of 
principles covering certain practices of 
life insurance underwriters and lawyers. 


Opinion of Oklahoma Supreme 
Court on Petition for Order 
to Integrate Bar 

The Legislature of the State of Okla- 
homa passed an Act in 1929 known as 
The State Bar Act... This Act pro 
vided for the creation of the State Bar; 
created a Board of 
vided for qualifications for admission to 
the Bar; established rules of profes 


Governors; pro 


sional conduct and causes for disbat 
ment. 

The Seventeenth Legislature of the 
State of Oklahoma repealed the State 
sar Act, . . effective July 28, 1939. 

The Board of Governors of the State 
Bar, various bar associations of the 
State of Oklahoma, and 
filed petitions herein praying that the 
Bar of the State of Oklahoma be inte 
grated by order of the Supreme Court 
Thereafter the Supreme Court appointed 
a committee of lawyers, designated as 
the Executive Council, and this commit 
tee likewise petitioned the Supreme 
Court to integrate the Bar of the State 
of Oklahoma, and reported its findings 
to the court that it was for the public 
interest and for the advancement and 
administration of justice that the Bar 
be integrated as a means of combating 
the unauthorized practice of law and im- 
proving the ethical standards of the pro- 
Ttession, .. 


individuals, 


There is no express grant of power 
in the Constitution of Oklahoma giving 
to any of the three departments of gov 
ernment the right to define and regulate 
the practice of law, but the very fact 
that the Supreme Court was created by 
the Constitution gives it the right to 
regulate the matter of who shall be ad- 
mitted to practice law before the Su 
preme Court and inferior courts, and 
also gives it the right to regulate and 
control the practice of law within its 
jurisdiction. 

The Supreme Court has the right to 
exercise all powers fundamental to its 
existence, and it is fundamental that it 
has the inherent power to regulate ad- 
mission to the Bar, and to control and 
regulate the practice of law of those ad- 
mitted to the Bar. 
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of this country has well said: 

















‘Being such appointees, the court 
has an immediate interest in the chat 
acter of the bar, for the court’s own 
sake. A good bar is a necessity for a 
good bench; and the labors of the latter 
are lightened and rendered more effec 


bar, exactly as they are facilitated by 
efficient receivers, commissioners, ref 
erees, masters in chancery, bailiffs or 
probation officers; all of whom are sub 
ject to removal by the court. 

“ ‘But aside from the mere intellectual 
aid to be rendered the court by a compe 


“As a prominent member of the bar 


tive by the learning and ability of the 


tion of justice and in maintaining that 
administration on a high plane. That 
is the main business of the court; and 
whatever obstructs or embarrasses its 
chief function, must be under its con- 
trol; it cannot practically reside any- 
where else.’ Henry M. Dowling on ‘The 
Inherent Power of the Judiciary, 21 
\MERICAN BAR ASSOCIATION JOURNAI 
635. 

“The inherent power of this court 
which petitioners ask us to invoke has 
always existed. This power is not sub- 
ject to delegation to committees and rep- 
resentatives, although these agencies 
may be utilized for investigation or 
fact-finding purposes and to make rec 
ommendations, but the final decision 
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justice. Attorneys are ofhcers of th 
court and the authorities holding them 
to be such are legion. They are in 


effect an important part of the judicial 
system of this state. It is their duty 
honestly and ably to aid the courts in 
securing an efficient administration of 
justice. The practice of law is so inti- 
mately connected and bound up with the 
exercise of judicial power in the admin 
istration of justice that the right to de 
fine and regulate its practice naturally 
and logically belongs to the judicial de 
partment of our state government. 
“The prayer of the petitioners to in 
tegrate the Bar of the State of Okla 
homa is granted, and the following rules 


tent bar, there is the inherent right of 
the court to surround itself with honest 
assistants who are sympathetic and will 
unite with it in the proper administra 


Ross Contest Essay 


(Continued from page 1022) 


his allegations, the Commissioner has no funds to bring 
in contrary witnesses. This district court entertains 
factual testimony in the case for the first time. In 
conformity with our general feeling toward the subject 
of appeals, we feel that its findings of fact should be 
subject fo review, which requires appeal to the United 
States Circuit Court of Appeals, making three appeals 
in all. That is one appeal too many. By the time the 
actions of an expert examiner have been examined by 
the expert examiners-in-chief and the actions of the 
expert examiners-in-chief have been reviewed. by one 
appellate court, the error ought to have been squeezed 
out of any case. This weakness lies in handicapping 
the Patent Office in its ability to do a complete, first 
instance job. It should have a tribunal for the taking 
of testimony in matters involving questions of fact, so 
that it would be unnecessary to appeal to a court of 
equity to have matters of fact considered. To establish 
such a fact-finding body within the Patent Office would 
please the courts no end by relieving them of bills in 
equity under R.S. 4915: would eliminate one appeal ; 
and would improve efficiency by relieving the District 
Courts of Appeals, and, for once, by providing a logi 
cal, planned procedure.” 
The Judge is Satisfied 

\t this point the court arose and gazed out upon 
the spring morning, and the clerk heard him murmur: 
“.. greens . that indigestion eleven years 
new irons indisposed to continue which left 
him in doubt whether the court was too indisposed to 
continue, or was merely indisposed to continue the 
hearing. That uncertainty, however, was considerably 
relieved because, as the court passed from the bench, 
he cast a last look back, and, like the Cheshire cat, 
seemed to leave a grin behind 

FOR ATTENTION OF THE LEGAL 
PROFESSION 
HE JourNnav has been asked to publish the fol- 


lowing notice: 


South 


1. & A. S. R. 


The Supreme Council 33 


must rest with the court. 
“The primary duty of courts is the 
proper and efficient 


Oklahoma Bar Association are hereby 


administration of adopted.” (Here folluw the Rules.) 


ern Jurisdiction, U. S. A., has in its possession the 
unpublished manuscript of an exhaustive treatise en 
titled ““Maxims of the Roman Law, with Some of the 
Ancient French Laws,” by General Albert Pike, for 
mer Grand Commander. 

Authorities who have examined the manuscript 
pronounce it a comprehensive study of these old 
Maxims, on which so much of our modern jurispru 
dence is based, and appraise it as a most valuable 
contribution. General Pike was a distinguished jurist, 
as well as a student of ancient and classic lore, and this 
study of his is said to be a masterful production, with 
its subject treated on a basis wholly different from that 
used in any previous work. 

The Supreme Council has been urged by promi 
nent lawyers to publish this material, but it does not 
feel justified in doing so unless there is likely to be a 
sufficient demand for the book to warrant its publica 
tion. It is likely that the work would be issued in a 
set of three volumes, and the expense involved could 
hardly be less than ten or twelve dollars per set, even 
with an edition of considerable size. 

In order tu assist in estimating 
mand for such a work, those who would be interested 
in the purchase of this set of books are asked to write 
to Walter R. Reed, Secretary General, 1733 Sixteenth 
Street N. W., Washington, D. C., and so advise him 


the probable de 


[Albert Pike (1809-1891) was a relative of the Gen 
Zebulon Pike for whom Pike’s Peak is named. The AMER 
ICAN BAR ASSOCIATION JOURNAL in its issue of April, 1927, 
published an eight-page article by Hon. Charles S. Lobin- 
gier on General Pike as a master of the science of Com- 
parative Law. In this article Pike was characterized as 
more profound even than Story and Kent, in the Civil 
Law, and the thought was expressed that “the time has 
come to recognize and reclaim Pike as a comparative law- 
yer.” The table of contents of Pike’s unpublished manu- 
script, referred to above, was printed in the JOURNAL on 
pages 209-10, and Judge Lobingier said of it: 


“It is on this framework that Pike hangs his 
material, consisting of excerpts and quotations from 
the writings of the great authorities both ancient and 
modern. It is a rare and unique collection of the 
garnered legal lore of many centuries and it reflects 
little credit on the legal profession that this work has 


heen allowed so long to remain in obliv 
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creating, controlling and regulating the 
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News of the Bar Associations 





Ohio State Bar Association Holds Annual Meeting — 


Debate on Integrating the Bar 
Favored—Probate Law Revision 
Reports and Addresses 


in Sight 


-Double Referendum 
1206 New Members 
Distinguished Speak- 


ers at Banquet 


HI annual meeting of the Ohio 
tee Bar Association brought a 
record attendance of 1033 members to 
the Hotel Statler in Cleveland, on Oct. 
19, 20 and 21. One of the chief attrac- 
tions was the fact that a proposal to 
integrate the bar of Ohio was scheduled 
to be presented to the meeting with a 
recommendation that definite action be 
taken, 

Proposed Integration of the Bar: 
Referendum Vi Be Held 
The plan of integ prepared by 
the State Bar Committee on Integra- 
President Walter 
ised upon a rule 


tion, headed by ror! 

S. Ruff of Canton I 
of the Supreme ( instead of action 
by the legislature, under the theory that 
the highest court of the 


1 


ent power to regulate and control the 


state has inher- 


state bar by promulgation of a rule. 

\ tentative draft the rule was pre- 
sented to the spring Association meet- 
ing in Columbus on April 14, 1939, and 
it that time it was decided to hold a 
series of regional meetings throughout 
the state during the 
months for the purpose of discussing 


the rule with the met 


following six 


bers and obtain- 


ing their reactions and suggestions 
Accordingly, four regional meetings 
covering all of the counties in the state 
and three local meetings covering met 
ropolitan areas were held, and as a re 
sult the rule was revised for presenta 
tion to the October meeting 

The report of ntegration com- 
mittee, containing the motion that the 
executive committee be authorized to 


ubmit the rule to a referendum vote of 
ill of the member f the Association, 
ind that if it is there approved the Asso 
ciation submit it to the Supreme Court 
with the request that it be adopted, was 
approved after a lengthy and compre- 
hensive debate motion was also 
passed that the court be requested to 
submit the rule t referendum of all 
the known practi 
state. 

The newly create 
facilities of the law 
presented its first r 
tion, which voted t 
resolution contained in the 


lawyers of the 


committee on the 
library of Congress 
port to the Associa- 
lopt the following 


report 


“RESOLVED that the Ohio State Bar 





GERRITT J. FREDRIKS 


President, Ohio State Bar Association 


\ssociation recommends to the Con- 
gress the adoption of generous appro- 
priations for the support and develop- 
ment of the Law Library of Congress 
to the end that it may properly fulfill the 
function of the national principal re- 
pository of legal literature and original 
source material.” 


Probate Law Revision 


The probate law committee, which 
originally drafted the revised code 
adopted in 1931, presented for consider- 
ation of the Association a series of pro- 
posed revisions of the code, embracing 
investments by fiduciaries in notes and 
bonds secured by first mortgage on real 
estate, and in certain utility and rail- 
road first mortgage bonds; necessary 
parties in a guardian’s land sale pro- 
ceedings; manner of service upon min- 
ors of notices issuable from the probate 
court; distribution of funds of a non- 
resident ward; payment by employer of 
wages not exceeding $150 without ad- 
ministration; determination of the com- 
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missions to which an executor or 
administrator is entitled; effect of an 
election to take under the will in case of 
partial intestacy; and provisions relat 
ing to the proceedings for the settle- 
ment of the accounts of testamentary 
trustees. The report of the committee 
requested that no action be taken on the 
proposals at present, but that they be 
discussed with members of the Associa- 
tion preparatory to possible final recom 
mendations by the committee at a later 
date. 

The committee on uniform state laws 
reported that the Association had se- 
cured the adoption by the last session 
of the Legislature of the four uniform 
evidence acts and that it is the intention 
of the committee to continue its endeav- 
ors to secure the adoption of the uni- 
form conditional sales act and_ the 
uniform trust receipts act. 

Gerritt J]. Fredriks of Cincinnati, who 
had served as a member of the execu- 
tive committee and lately as senior vice- 
president of the Association, was elected 
to the presidency for the coming year, 
succeeding Howard L. Barkdull of 
Cleveland. 

1206 New Members 


One of the outstanding accomplish- 
ments of President Barkdull’s adminis- 
tration lay in the field of membership. 
At the beginning of the last Associa- 
tion year, the membership committee, 
under the chairmanship of Earl R. 
Hoover of Cleveland, announced that it 
intended to secure the unheard-of num- 
ber of one thousand new members dur- 
ing the year. An intensive state-wide 
campaign was instituted with quotas for 
each locality. As a result, the com- 
mittee was able to report to the meeting 
that, not one thousand, but twelve hun- 
dred and six applications for member- 
ship had been secured. 

Those attending the Ohio State Bar 
Association October meeting had the 
privilege of hearing addresses by an im 
posing list of speakers. The judicial 
section presented discussions of trial 
and appellate procedural problems by 
former Ohio Supreme Court Judge Rob- 
ert N. Gorman of Cincinnati and Rich 
ard F. Stevens of Elyria. Members of 
the insurance law section heard Profes- 
sor Edwin W. Patterson of Columbia, 
one of the nation’s outstanding authori 
ties on insurance law, speak on the 
standard automobile liability insurance 
policy. Charles C. White, chief title 
officer of Cleveland’s Land Title Guaran- 
tee & Trust Co., presented recent devel 
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opments in the Ohio Law of real prop- 
erty to the real estate The 
members of the junior bar section se- 
cured as their guest speaker Luther Day 
of Cleveland, one of Ohio’s foremost 
trial lawyers, who addressed them on 
“Present Day Trial and Procedure.” 


section. 


Immediately prior to the presentation 
of the report of the integration commit 
tee, Hon. Carl R. Henry of Alpena, 
Michigan, former president of the State 
Sar of Michigan, spoke to the general 
association meeting on the results of four 
years of integration in Michigan. During 
the afternoon business session, United 
States Senator Robert A. Taft gave a 
highly interesting and timely address on 
“Emergency Powers of the President.” 
Senator Taft, one of the leading con- 
tenders for the Republican presidential 


nomination in 1940, drew more than a 


Missouri Bar Association 
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capacity crowd to the large ballroom 
of the hotel. 
Annual Dinner 

The annual banquet at the close of 
the meeting also had its share of promi- 
nent speakers. U. S. Circuit Court of 
Appeals Judge John J. Parker of Char- 
lotte, North Carolina, delivered an ad- 


dress on “Constitutionalism in Our 
Changing World,” and Professor Ed- 
mund M. Morgan of Harvard Law 


School gave a highly amusing discourse 
on “That Glorious Mystery—The Law 
of Evidence.” 

Upon being inducted into office at the 
conclusion of the banquet, President 
Fredriks earnestly solicited the fine type 
of cooperation during the coming year 
which characterized the last and 
previous years. J. ROBERT SWARTZ, 


Assistant Secretary. 


has 


500 Members Come to An- 


nual Meeting—Legislative Program a Partial Success 


Bar Will Fight On 


New Method of Judicial Selection 
in Front Rank of Bar’s Objectives 


Many Topics 


of Professional Interest Discussed 


VER five hundred lawyers attended 
O the fifty-ninth annual meeting of 
the Missouri Bar Association, at St. 
Joseph, on Sept. 29 and 30. 

President Inghram D. Hook, in his 
annual message, reviewed the activities 
of the Association during the 
calling attention to noteworthy matters 
which came before the legislature at 
the last session of great interest to the 
Association and to the 
especially to the Kansas City police bill 
and the reorganization of the Lincoln 


year, 


bar, referring 


university for colored people which was 
made necessary by the decision of the 
Supreme Court of the United States in 
the Gaines case. He called attention 
to the fact that the bill sponsored by 


the Association’s committee on statu 
tory revision and legislative drafting 
and research which had received favor 
able consideration by various public 
agencies and newspapers ‘throughout 
the State was defeated, but a bill was 


passed establishing a reference library 
and reference service; also to the fact 
that the bill, jointly sponsored by the 
Missouri Institution for the Adminis- 
tration of Justice and the Association’s 
committee, giving the Missouri supreme 
court rule-making power, met with de 
feat, but the legislature recommended 
that the supreme court study the situa 
tion and report to the next legislature, 
so that all hope for the bill was not as 
yet lost. 

Mr. Hook stated that an 
of the 


outstanding 
Association during 


achievement 


the year was the enactment of a small 
loans bill which was sponsored by an 
\ssociation committee composed of 
younger members of the bar, who were 
actively assisted by numerous junior 
members. 

\ committee reported on the prog- 
ress of the Association’s proposed con- 
stitutional amendment for a new method 
of selection and tenure of the judiciary, 
and recommended that it be submitted 
to the voters of the State of Missouri 
directly through the initiative at the 
next general election of 1940, 

Rodney M. Fairfield 
interesting report for the committee on 
public 


delivered an 


relations, urging that a public 


relations counsel be employed to carry 
on a comprehensive program of edu- 
cating the public with respect to the 
functions and work of the Missouri Bar 
\ssociation. 

Interesting and informative addresses 
delivered by Dean William F. 
Clarke of the De Paul University Col- 
lege of Law, 
“The Folly of Bigotry”; Judge Floyd 
L. Thompson, also of Chicago, on “The 
Way”; and Will Shafroth, 


Adviser to the American Bar Associa- 


were 


Chicago, who spoke on 


American 


tion Section on Legal Education and 


\dmission to the Bar, who spoke on 
“The Ultimate Objective in Raising the 
Standards of Legal Education.” 

On Friday evening a complimentary 
given visiting mem- 


stag dinner was 


























ANDERSON 


Missou far As iation 


ROSCOE 


President, 


bers of the Association by the ot 


Joseph Bar Associatio1 \t the Same 
time a dinner was held for the women 
members by the Women’s Bar Associa- 
tion of Missouri. 

The Associatio1 lopted a _ report 
suggesting various *s in the pro 
bate laws, among were the re 





quirement that probate judges be re- 


quired to be licensed lawyers and that 
legislation be enacted to require execu 
tors acting without bond to give bond 
during appeal from an order of th 
probate court removing such executor. 
The Association also went on record 
unanimously approving the report of 
the committee on endments, judi 
ciary and procedure, urging the con 


tinuance of strong support for the pro 
posed State constitutional amendment 
for the appointment of judges by the 
governor trom a list submitted by a 


non-partisan and non-political commis 
Association also 
the report of the c 


of civil rights, decrying the 


sion. The approved 


defense 
continued 
and more 


movement of hearing mors 


proceedings of judicial nature by 
boards, bureaus, commissions, and trial 
examiners, stating that this movement 


is gradually taking away from the peo 
ple a government and substi 
tuting therefor a government of men 

Roscoe Anderson was elected Presi 


A. Potter of 


and Jud 


Jeffer son ( “ity, 
Paul 


Treasurer, for the ensuing year. 


dent, James 


Secretary, Buzard, 
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A CHRISTMAS LETTER 


y . , L 
RESSED in my green cloth suit and gold necktie, I’ve had 
the privilege of sitting in at thousands of conferences in 
] lawyers’ and judges’ ofhces and chambers during 1939. 


When in doubt on any fine points of the law my associates 
have turned to me for my opinions. In my answers, I’ve been 
impartial, and \’ve been complimented on my clear language 
which made it easy for those asking my advice to understand 
my explanations and cautions. 

Very often worried looks have changed as the light of under- 
standing illuminated the minds of my listeners. I’ve made my 
points by means of illustrations selected to be helpful in clearing 
up confusion. When questioned as to my authority on the thou- 
sands of narrow points discussed, I’ve referred my listeners to the 
vreat cases from which | took my language. 

I’ve made many new friends in 1939 and renewed acquaint- 
ances with thousands of older associates. May I wish them all a 
glorious Christmas and a prosperous New Year! May they ever 


remember that I am their respectful servant! 


American prernne 


Sponsored by my Foint Publishers 
THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


Rochester, New York 


THE BANCROFT-WHITNEY COMPANY 


San Francisco, California 
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State Bar of Michigan Has Fourth Annual Meeting; 


Registration of 1,365 Breaks Record 
Cooperation with Legislature 
Show Marked Activity in Wide Fields 


Code 


New Probate 
Committee Reports 
“‘Legal Service 


Bureaus’’ Proposed and Attacked 


HE State Bar of Michigan held its 

fourth annual meeting at the Hotel 
Statler in Detroit on Sept. 21 and 22, 
with a record-breaking attendance of 
1,365 actual registrants. The conven 
tion opened Thursday morning with the 
annual business meeting, which was ad 
dressed by President Carl R. Henry of 
Alpena, who summarized the activities 
of the State Bar during the past vear. 
President Henry told of the successful 
cooperation between State bar commit 
tees and the State legislature and 
stressed particularly the methods em- 
ployed in connection with the re-draft 
ing and passage of the new probate 
code. The vice-president, Julius H. 
Amberg, was designated as counsel for 
the State Bar to cooperate with the va 
rious committees of the legislature deal 
ing with this code. He served without 
compensation, and was assisted by a 
drafting committee of younger lawyers, 
some of whom received compensation 
from the State Bar. Hundreds of 
amendments were suggested to the leg 
islature, and adopted. The result was 
not only a vastly improved probate 
code, but a newly created spirit of c 
operation between the State legislatur 
and the bar. 


Law Office Study—Admission to Bar 


Committee reports which had been 
printed in advance of the meeting in 
the State Bar Journal were discussed 
Of particular interest were the recom 
mendations of the committee on legal 
education and admission to the bar, 
which were adopted at the meeting 
The committee recommended furthet 
efforts by the State Bar to abolish the 
study of law under preceptors, which 
is now permitted by statute. The com- 
mittee was of the opinion that a period 
of training in a law office should be 
made one of the requirements of the 
practice of law in Michigan, but rec 
ommended further study of the subject 
The committee further urged the neces 
sity for character and background in- 
vestigations for applicants to the bar 
The committee also reported that its 
survey of lawyers who have been in 
practice for five years or less was near 
ing conclusion. 


The Association's Legislative Record 


The committee on criminal juris 
prudence reported considerable activity 
in connection with the last session of 





\ 


JULIUS H. AMBERG 


President, State Bar of Michigan 


he legislature. The following excerpts 


from the report of this committee 
should be of interest: 


“No bills or proposals of which the 
committee disapproved became law. 
Of the seventeen approved thirteen 
became law and four did not. The 
four disapproved by the committee 
failed of enactment. 

“From this it appears that the leg 
islature was rather responsive to the 
opinions of those representing the 
State Bar of Michigan and other or- 
ganizations interested in improved 
law enforcement and public protec- 
tion, who were designated to give 
their special attention, in behalf of 
said organizations, to this particular 
field of the law. 

“Our greatest regret arises from 
the failure of the legislature to give 
to the people an equal right with the 
respondent to appeal to the supreme 
court in the event of error on the 


part of the trial court. Such right 
exists now in several of our States 
and the results have been satisfactory. 
It is hoped that efforts in this direc- 
tion may be continued to ultimate 


success.” 








A most interesting discussion took 
place regarding a proposed resolution 
requesting the Supreme Court of Mich- 
igan to adopt certain canons of judicial 
ethics drastically restricting the free 
dom of trial judges in their court-room 
conduct. After a lengthy discussion in 
which it was pointed out that the Su- 
preme Court of Michigan had never 
adopted a code of judicial ethics, the 
proposed resolution amended to 
read: “The State Bar « 


quests the Supreme Court to adopt a 


Michigan re 


code of judicial ethics,” and passed as 


amended. 
Economic Condition of the Bar 


\ series of seven resolutions relating 
to the economic welfare of the bar. was 
thoroughly discussed, the report of the 
American Bar Association special com- 
mittee on the economic condition of the 
bar, published in June, 1938, being fre- 
quently referred to. The appointment 
of a committee was authorized to make 
a survey of the economic condition of 
Michigan and _ to 


the lawyers in 
report to the board of commissioners 
their findings and recommendations, 
and the members authorized the expen- 
diture of approximately $2,000.00 for 
the purpose. 

After vehement opposition, a resolu- 
tion authorizing a committee to do ex- 
perimental work in connection with 
standardized neighborhood law offices 
and legal service bureaus was _ with- 
drawn. The matter of various schemes 
for cut-rate legal services and the pos 
sibilities of extending legal aid work 
throughout the State are receiving the 
studied attention of the board of com 
missioners and various committees of 
the State Bar. 

After a brief discussion, 
was adopted directing the legislative 
committee of the State Bar to undertak« 
a revision of the workmen’s compensa- 
tion act. 

During a discussion on civil liberties, 
the members were informed that on 
February i, 1939, the president was di- 
rected to appoint a committee on civil 
liberties composed of the State dele- 
gates to the American Bar Association. 

Space will not permit the recital of 
further details of this year’s business 
meeting. In summary, let me say that 
it was one of the most interesting and 
thought-provoking Bar Association 
meetings ever held in these parts. 


resolution 


Supreme Court Luncheon and Annual 
Dinner 
Thursday night there was a most en- 
joyable dinner dance which was well 
attended by lawyers and their wives. 
On Friday, the sessions were attended 
by unprecedented crowds. In the morn- 


ing three members of the bar, including 








th 




















the chairmai senate and the 
chairman of the house judiciary com- 


gislation passed 


mittees, reviewe 


by the State legislature in 1939. Friday 
noon the usual lu on in honor 

the judges of t Supreme Court of 
Michigan was hel he available fa 
cilities of the hot re over-taxed and 
hundreds of lawvers could not attend 
the luncheon. George |. Burke of Ann 


Arbor presided is f stmaster and in 
troduced Chief Justice Henry M. But 


zel, who discuss¢ the work of the 
Court. Honorabk scoe Pound, for 
mer Dean of the Harvard Law School 
addressed the members on the subject 
‘The Americar judiciary.” Friday 
afternoon another over-flow crowd pat 
ticipated in an interesting and instruc 
tive legal institute on the subject of the 
new probate code \ sort of “Infor 
mation, Please liscussion concluded 
the afternoon 

The annual banquet was held Friday 
evening. Frank D. Eaman acted 
toastmastet The gold attendance 
trophy, presented ! 1938 bv the 
Grand Rapids sar Association, was 
again awarded to the Suburban Bar 
\ssociation of Wayne County for one 


hundred per cent. attendance at the con 
vention. Hon. George Maurice Morris 
of Washingtor » spoke on “Noth 
ing But The | 


Entertainn i F NESS 

Special feature f entertainment 
were arranged by the entertainment 
committee for the pleasure of the ladies 
attending the c ention. Friday morn 
ing special buse nveyed the ladies to 
Ford’s Greenfiel Village, at Dearborn 


for a tour of the village. During th 


tour the ladies were entertained in the 


Lovett ballroot it Edison Institut 
with old time dances by the Greenfield 
Village school children, with music fur 
nished by tl Ford Old Time Orches 
tra under the pervision of director 
Lovett. Luncheon was served at Dear 
born Inr ind tl ilternoon was spent 


visiting the beautiful gardens of Mrs 
Henry Ford 

At the annual meeting of the board 
of comunissionet held on November 
4th, the following officers were elected: 
Julius H. Amberg, president; Glenn C. 
Gillespie, first vice-president; Fred G. 
Dewey, second vice-president; Leo | 
Franklin, secretary; Dean W. Kelley, 
treasurer; Henry L. Woolfenden, Jr., 
executive secret ary 

An active program for the coming 
year is being prepared 


[. FRANKLIN, 


Secretar 


NEws or BA 


_Assoc IATIONS 



















































DOES IT COST You MONEY 
WHEN THE OTHER FELLOW 
SCORNS ADVICE? 


® You have read of cases where a property owner failed to follow the 
suggestions of his fire insurance company for reducing hazards—and 
needless loss resulted. 

If you do not care to help pay for this sort of oversight, you will find 
it advantageous to become an I.R.M. policyholder; for unless the essen- 
tial recommendations of I.R.M. fire-prevention engineers are followed, 
we do not accept the insurance. 

I.R.M. writes only those risks which meet its standards; frequent 
inspections keep them up to that mark. When you qualify for this pro- 
tection, your fire insurance cost is less, since very few losses due to 
carelessness and procrastination of others are reflected in the I.R.M. 
net cost. 

As a result of these factors, I.R.M. policyholders have received a 
return of 25% of their premiums annually since the founding of this 
group—an example of sound indemnity at minimum cost. 


—IMPROVED RIsK Mutvais— 


60 JOHN STREET. NEW YORK 


A nation-wide organization of old established 

standard reserve companies writing the follow 

ing types of insurance: Fire - Sprinkler Leakage 

+ Use and Occupancy « Tornado and Windstorm 

+ Earthquake + Rents + Commissions and 

Profits + Riot and Civil Commotion « Inland 
Marine 
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Connecticut—Annual Convention of State Bar—Interest 


in Pre-Trial Procedure—Rules of Court and Probate 


Law Modernization 
ing Together 


State and Local Associations W ork- 
Duty of Bar to Provide Efficient Public 


Service Recognized 





FREDERICK H. WIGGINS 


President, State Bar Association of 


Connecticut 


HE State Bar Association of Con 

necticut held its annual convention 
at New Haven on October 23 and 24, 
1939. The two-day meeting attracted 
between two and three hundred lawyers 
of the State. The Superior Court sus- 
pended business on the second day in 
order to permit this. Many subjects 
were discussed which were of interest 
to the lawyers and to the public, and 
which might tend to improve the law 
and administration of the law. Among 
such subjects were discussions of the 
efforts which have been going on for 
a considerable time to change our pro- 
bate system which is imbedded in our 
constitution, requiring considerable edu 
cation of the people, especially in the 
smaller communities, in order to obtain 
a more modern system of procedure 
There were two reports from experi 
enced trial judges, one a federal judge 
from Massachusetts, concerning the 
new practice of pre-trial procedure, with 
reports upon the large amount of court 
business which has been and can be 
disposed of by common-sense methods 
of conference outside the courtroom 
There were reports and discussions of 
modernization of systems of survey and 
maps in land records, and reports of 
work done to make uniform the practice 
of title-searchers, which though pri- 
marily of professional interest would 
promote the interests of buyers and sell 





ers of land. In the criminal law section 
there were independent papers and dis 
cussions of parole of prisoners, certainly 
1 subject of great interest to society 
generally, and there were papers and 
discussions upon ways and means for 
preventing the public from being im 
posed upon by persons attempting to 
give legal services without qualification 
There was also a report on 
the new rules of practice designed to 
modernize and expedite business in the 
federal courts, and comparison of these 
rules with our rules in Connecticut. At- 
tention is called to the fact that our 
procedure may not be so bad, since 
many of the federal rules are taken di- 
rectly from our own practice. 


to do So, 


Reorganization of the Bar 

The following paragraphs are from 
the report of Frederick H. Wiggin, of 
New Haven, president of the Connecti- 
cut Bar Association: 

“The meeting was concluded by a 
banquet on the evening of the second 
day, at which President Beardsley of 
the American Bar Association was the 
principal speaker. 

“Until a few years ago, the Con 
necticut State Bar Association was a 
rather loosely knit organization. Its ac- 
tivities were a formal afternoon and 
evening meeting in the winter, and an 
annual meeting held in midsummer 
which was more in the nature of a 
game of golf for lawyers than an effort 
to organize the Bar for public service. 
Two years ago, however, chiefly under 
the leadership of Warren F. Cressy of 
Stamford, the Association undertook 
to reorganize both its structure and its 
policies. Great strides have been taken 
in making the Association, together 
with its affiliated county and city bar 
associations, an increasingly important 
factor in the administration of law 
throughout the State. The State asso 
ciation now boasts of nearly five hun- 
dred members drawn from the repre- 
sentative lawyers of every city and town 
in the State, and the membership is 
crowing 

Pre-Trial Procedure 

“Judge Quinlan’s address on ‘Pre- 
Trial Procedure’ merits special atten 
tion because of the novelty of this com- 
mon-sense procedure and the beneficial 
results which would flow from it if it 
were adopted in this State. Pre-trial 
procedure is a practice which, briefly, 
requires an informal conference in the 





office (‘chambers’ in legal parlance) of 
a judge (preferably not the judge who 
later tries the case) between the judge 
and the attorneys for all litigants in the 
is frankly dis 
cussed and as many as possible of the 
facts and applicable rules of law are 
agreed upon. This obviously results in 
narrowing the issues to the few facts 
or rules of law which are 
disputed. A memorandum is then pre 
pared by the judge which sets forth con 
cisely the nature of the case and what 


case. The whole case 


genuinely 


is agreed upon and what is disputed. 
Thus, when the case comes to trial, it 
has been stripped of all nonessentials 
and surprises and a great simplification 
and saving in time results 

“Pre-trial procedure has been suc- 
cessfully other 
states and in the federal courts. Judge 
Sweeny of the federal court in Boston 
came from Massachusetts to tell how 


employed in_ several 


its use has speeded up the accomplish- 
ment of court business there In a 
large percentage of cases this proce- 
dure results in the litigants arriving at 
a voluntary settlement as soon as all 
the cards are face up on the table It 
has lately been used with success in the 
Superior Court in Hartford. If it lives 
up to advance reports, its formal adop- 
tion throughout the State would result 
in a large saving in the time and ex- 
pense of litigation, thereby constituting 
a substantial benefit to the public. 
“Judge Miller, of 
cussed the extent to which the public 
interest is endangered by notaries pub- 
lic, real estate agents, banks and others 
who sometimes undertake to give legal 
advice or to prepare legal documents 
Unfor 
pseudo-lawyers fre 


3ridgeport, dis- 


such as wills, deeds, leases, etc 
tunately, these 
quently make a botch of their ‘clients’ ’ 
affairs. Thus, although the bar does 
not wish to impose its services (and 
fees) upon the public unnecessarily, it 
is a grave question whether any satis- 
factory line of demarcation can be 
drawn which is short of an absolute 
prohibition upon legal work by laymen 
and lay agencies 

Keeping Legal Methods Up to Date 

“Probably the most significant aspect 
of the whole two-day convention was 
the very evident awareness on the part 
of the bar of the great need for sim- 
plification and modernization of legal 
methods and procedure, both in and out 
of court, in order adequately to render 
efficient and convenient public service. 
This was the underlying theme at the 
several section meetings on the first day 
and it was again the dominant note 
during the general meetings on the sec- 
ond day. Finally, it was the point 
which Mr. Beardsley chiefly emphasized 
in his address at the closing banquet.” 
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Virginia State Bar Association Passes Half-Century 
Mark—Annual Meeting—Addresses—Social Events 


News OF Bar ASSOCIATIONS 


1081 





Officers Elected 


HE fiftieth annual meeting of The 

Virginia State Bar Association was 
held at the Chamberlin Hotel, Old 
Point Comfort, Virginia, August 3, 4 
and 5, 1939. This meeting marked the 
conclusion of another successful year 
for the Association, under the leader- 
ship of Lewis C. Williams, of Rich- 
mond, Virginia, as its President. 

The reports of the officers and the 
various committees were uniformly 
good and demonstrated that the Asso- 
ciation had been active throughout the 
year in promoting its objectives. 

The President’s address was a schol- 
arly and informative paper on “Admin- 
istrative Law and Liberty,” delivered 
at the Thursday evening session. 

On Friday morning Mr. J. Gordon 
3ohannan, of Petersburg, member of 
the American Bar Association Com 
mittee on Reform State Procedure, 
read an excellent and timely paper on 
“Pre-Trial Procedure.” This paper 
was well received and resulted in the 
ippointment of a Committee for co 


the New 
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operation with the Committee from the 
\merican Bar Association, to bring to 
the attention of the profession the im- 
provements in State Procedure sug- 
gested by the American Bar Associa- 
tion Committee. 

The annual address was delivered by 
Mr. Forney Johnston, of Birmingham, 
Alabama, on the subject, “Results of 
the Supreme Court’s Reversal of Con- 
stitutional Theory.” This was a bril- 
liant address delivered in an attractive 
manner, 

Friday evening Colonel O. R. Mc- 
Guire, of Arlington, Virginia, deliv- 
ered an address on “The Republican 
Form of Government and the Straw 
Ballot—An Examination,” which re- 
flected the usual careful study and ac- 
curate information of Colonel McGuire. 

Saturday morning Major Robert T. 
3arton, Jr., of Richmond, gave an in- 
teresting account of the work of the 
Commissioners on Uniformity of State 


laws. This was followed by the re- 





ROBERT O. NORRIS 


President, Virginia State Bar Associa- 
tion 





FEBRUARY 10, 1939 


Con tent4: 1. 


revenue. 


LOOK at the book before you buy it. We accord you this privilege. 


MASON PUBLISHING COMPANY © iixnesors 


The lawyer who specializes in tax work finds that Mason's 
Internal Revenue 
that compares all Income Tax acts from 1913 to 1939 by a 
composite presentation thereof. 


The lawyer who upon occasion has an internal revenue case, 


TERNAL REVENUE CODE 


RECODIFIED AND REENACTED BY CONGRESS 


ANNOTATED 


The full text of the Internal Revenue Code. 

2. The text of the former income, estate, and gift tax 
acts from 1918 to date. 

3. Complete annotations from the beginning of the 

Government to date, affecting all legislation of Con 

gress, past and present, on the subject of internal 


4. Complete tabulation of all internal revenue laws, 
coordinating the same with the text of the new Internal 
Revenue Code. 

5. Annotations to all internal revenue expedients of 
Congress to raise revenue in the past. 

6. Complete index to the entire volume. 

Always up-to-date by quarterly issues. 












Code Annotated is the ONLY publication 





finds that he is < 
ties upon all revenue provisions when he has Mason's Internal 
Revenue Code Annotated, and he does not have to lay out sev- 
eral hundred dollars a year to be so equipped. 


to delve into all authori- 
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Labor Contracts 


A competent shorthand 


should be employed to 


reporter 


make a record 


of proceedings in the negotiation of 


labor contracts for industrial plants 


Disputes 
many times may be 


arising under the contract 
refer 
point 
involved. If complaint is made to 
the NLRB and a hearing had before 


a trial 


settle d by 


ence to the discussion on the 


examiner, the value of sucl 


record is apparent where a 


que stior 


of construction is involved. Comp 


tent reporters, members of _ the 
NATIONAL SHORTHAND RI 
PORTERS ASSOCIATION are 


available in each state 


Louis Goldstein 
»ecretary, 
150 Nassau St 


New York City 














ports of officers, the reports of com 
mittees and the election of officers. 
Officers elected for the ensuing year 
Robert O 
Norris, Jr., of Lively; Secretary-Treas 
Rich 


mond; Vice-Presidents, James R. Cas- 


were President, Honorable 


urer, Cassius M. Chichester, of 
kie, of Lynchburg, George D. Conrad, 
of Harrisonburg, M. Melville Long, of 
St. Paul, Charles E. Ford, of Newport 
News, and Kennon C. Whittle, Martins 
ville. 

held on the 


Prizes for golf, 


The annual dinner was 
evening of August 5th 
tennis and bridge were presented by 
Mr. Stuart G. 


the Tournaments 


Christian, Chairman of 


Committec Honor 
able James H. Price, Governor of Vir; 
ginia, was then presented by the Presi- 
dent remarks in a 
followed by Mr 


President of the 


and made a few 
He was 


Stathers, 


happy vein. 


William G. 


West Virginia Bar Association, who 
brought friendly greetings from the Bar 
Association of that State. The main 


address of the evening was delivered 
by the Honorable Mr. Justice 
Hague Davis, of the Supreme Court of 
Mr. 


his audience. 


Henry 


Canada. Justice Davis charmed 
The 
dinner was an address in lighter vein, 
delivered by Honorable Holman Willis, 


of Roanoke, in his inimitable style 


conclusion of the 


The meeting adjourned with the pres- 


entation of the incoming President. 
Stuart B. CAMPBELL, 
Chairman of Committee for Coopera- 


tion with American Bar Association. 


George B. Walter, Associate 





HERBERT J. WALTER 

Examiner and Photographer of Questioned Documents 
(Handwriting Expert) 

100 NORTH LA SALLE STREET, CHICAGO 
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LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
and text books. 

We offer complete U. S. Supreme Court 

Reports, all original edition, in special new 

buckram binding, for $1250.00 delivered. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 





The ‘‘Grandfather Clause”’ 
in Bar Admissions in 
Maryland 

Baltimore Sun of November 1 


HE ' 
1939, has a remarkable story about 


the effect of a law passed at the last 
Maryland 
raising the requirements for admission 


ession of the legislature 
to the bar, in accordance with the rec 
ommendation of the Baltimore Bai 
\ssociation, from a high school edu- 
cation to one year of college work be- 
1940, and two years of 
1941. In 
order to get this bill through the leg- 


ginning June 1, 


college work after June 1, 
islature the bar association had to con 


ent to an amendment which allows 
anyone who lived in Maryland in 1918 
ind is now over forty years of age to 
begin the study of law without even a 
November 1 
was the last day for taking advantage 
Up to the 
previous evening several hundred per 
sons had filed petitions with the Court 
of Appeals to take 
This list 


Congress, 


high school education. 


of this “grandfather clause.” 


advantage of the 
exception. included a repre- 
sentative in a district polit- 
ical leader, the president of the city 
Baltimore, two state 
them the author of the 


amendment), a state legislator, and a 


council of sena- 


tors (one of 


and 





large number of city state em- 
ployees. 
FOR SALE: Used, good condition, buckram 
bindings. Illinois Sup. Ct. Reports, vols. 1 to 


371 at $500.00; Illinois App. Ct. Reports, vols 
1 to 300 at $400.00; Supreme Ct. Reporter, 
vols. 33 to 58 and U. S. Sup. Ct. Digest, vols 
3, 4 and 5 at $100.00; 40 used oak sectional 
book cases at $3.00 per unit. Terms cash 
Offered subject to prior sale. F. O. B. Chi- 
cago. Write Box H, American Bar Asso- 








ciation Journal 








New and Used 
LAW BOOKS 


Largest Stock of Sets & Text Books 
List on Request 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 


337 West Madison Street Chicago, Illinois 














Cleveland Bar Makes Clean 
Sweep in Judicial Election 


HIE vigorous and public spirited 
ase of the Cleveland Bar As- 
sociation brought it a one hundred per 

Municipal Court 
Nov. 7. Six candidates 
were endorsed in a referendum in which 


1600 lawyers voted, and every candidate 


cent victory in the 


election on 


endorsed was elected. The following 
vote was cast tor the six year terms: 
CHIEF JUSTICI 
surt W. Griffin 135,701 
A. R. McNamara.... .. 53,528 
JANUARY TERM 
*John J. Busher 102,977 
Joseph N. Ackerman 100,111 
JANUARY TERM 
*Bradley Hull 126,901 
Frank W. Sotal 62,972 
JANUARY TERM 
"William J. McDermott 62,557 
Andrew M. Kovachy 14,282 
John L. Mihelic! 25,145 
Alice I. Kelly . 22,219 
John J. Mahon 21,002 
Anthony A. Fleger .. 18,695 
Frank J. Azzarell .. 13,730 
JANUARY 4 TERM 
*Louis Petrash (unopposed) . . 145,698 
JANUARY TERN 
*Lewis Drucker 92,515 
Don C. Miller 51,265 
Michael P. O’Brien 58,528 
J. Rogers Jewitt 11,182 
*i-ndorsed | Cleveland Bar Asso- 
ciation 
The Cleveland Press, Plain Deale:, 
News, the Citizens League and the 
Federation of Women’s Clubs of 


Greater Cleveland were so impressed 
with the choices of the bar that all 
recommended the bar’s candidates 


During the period from 1922 to 1939 


inclusive, the Association has recom- 
mended 140 candidates; of these, 110 
have been elected. The victory of Nov. 


7, 1939, is the eighth perfect score for 
the Association. 

gen C. as chairman of 
the campaign committee this year, J. 


soer served 


Virgil Cory as vice chairman, and 
Harry F. Pattie as manager. 
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TOPICAL INDEX, 1939, AMERICAN BAR 


JOURNAL 


American Citizenship: 
*atriotic broat 


I 
{ mmittee on, 





American Law Institute: 


Annual meeting, 469 
Council meeting, 272 
Restatements, see under that title 
Undertakes Code of Evidence, 380 
Work of, 577, 744 
Appleman, John A, 302 
Armstrong, Walter P., 567, 700, 1014 
Arnold, Thurman W., 819 
Articles in Current Legal Periodicals—Depart 
ment, 68, 249, 344, 484, 573, 790, 868, 1045 
Ashurst Bill, 90, 451 
*Assignments for the Purpose ot Avoiding Tech 
nical Rules of Subrogation, 933 
Attorneys General, Annual Meeting program, 552 
Atwood, Frank E., 13 
Ballantine, Arthur A., 252 


> 


Bankhead, William B., 285 

> 

Bankruptcy: 
Liability to State license fee penalties, 1058 
Liabilit 7 guarantor, 46 e 
Priority of debts due the United States, 526 
Railroad reorganization, 139, 1052 


Reorganization of Insolvent Companies in the 

United States; book review, 246 
Reorganization proceedings, 77B 32¢ 
Stockholders’ rights, 1049, 


Bar Associations: 


Advisory Council Plan, Chicago, 1069 
Award of merit to, 702 
Executives meeting, 958 
Legal Service Plan, Chicago, 727 
Legislative Relations, 853 
New York Regional Conference, 
Value of membership in, 38 
Bar Libraries, 450 
*Increasing Need for Bar Libraries in Smaller 
Cities, 509 
Baseball game reported in the manner of Sw 
Edward Coke, 601 
tates, Henry M., 987 
Beardsley, Charles A., 134, 683, 686, 717, 728 
816, 919, 987 
Bentham, Jeremy; Catalogue of the Manuscriy 
of; book review, 67 
Bill of Rights, see Civil Liberties 
Lawyers and, 40 


Biography: 


Beardsley, Charles A., 134, 68¢ 
Blount, G. Dexter, 135 
Douglas, Justice William O., 
Essery, Carl V., 135 
Frankfu ter, Felix, 167 
Grant, George Richard, 134 
Murphy, Frank, 168 
Root, Elihu; book review, 787 
Wickser, Philip J., 34 
Brandeis, Justice Louis D., 182, 
jrandeis, The Way; book review 434 
rown, Walter L., 602 
Bullard, I Lauriston, 215 
jutler, Justice Pierce, 991, 1003 
tyrnes, James F., 667, 704 
irdozo, Benjamin Nathan, 
( hadwick, Stephen F., 677 
Chain Stores, book reviews Chain 
Legislation, 950; Anti-Chain Store 
ation, 950 
Chander, Henry P., 1006 
Character Examination in Pennsylvania, 873 
hickering, Allen L., 477 
Child and the State; book review, 483 *° 
Citizenship, Status of citizen upon remo 
fcreign country, 612 











Civil Liberties: 


*Association’s Committee Intervenes to De 
fend Right of Public Assembly, 7 

Chicago Bar Association, 180 

Committee on, 1, 85, 181, 529, 707, 714 





ms marked with an asterisk indicate a leading article on the subject.) 


Department of Justice Unit, 264, 896 
Hague case, £84 
Handbiil distribution regulation, 1048 
Justice and Civil Liberties, 1030 
Municipal Regulation of Outdoor Pul 
sembly, 741 

Clark, Charles E., 22 

Clark, Grenville, 741 

Clay, Watson, 940 

Colby, Bainbridge, 210 

( 


ong.ess, One hundred and fiftieth anniversa 


of, 283 


Conley, Elmo H., 862 


Constitution of the United States: 


Amendment of—power of Congress to 
or reject, 587, 591 

*Constitution and the Will of the People 

"hack to the Constitution, 745 

Fifteenth Amendment, constitutionality 
toral legislation, 615 

*Important Shifts in Constitutional Do 


629 
Ratification of the Twenty-first Amendmet 
the; book review, 1043 


Constitutional Law: 


Equal Protection, 50, 330 
Full faith and credit, 327 
*Construction of Written Instruments, 18 
Contempt 
"Administrative Contempt Powers A 
lem in Technique, 954 
Cont:acts, impairment of obligation of, 5 
Corporations: Book reviews—-The English 
ness Company aiter the Bubble Ac 
Early American Land Companies, 433 


Development of the Business Corporatio 


England, 433 
Corwin, Edward S., 821 
Costs, reimbursement in equity, 611 


Courts: 


Administrative office of the United 
courts, 90, 451, 1006 

Day in Court, My; book review, 480 

Federal, 
Application of state law, 235 
Judicial Conference of Senior Ci. cuit 
930 

Jurisdiction, 46, 235, 237, 330, 528, 616 

Jurisdiction in administration of trusts 


*New Machinery for Effective Admini 


tion of Federal Courts, 738 
"Organizing the Business of the, 87 
Public confidence in, 403 
Removal, 146, 440 
Rules of, for criminal procedure, see Cr 

Procedure 

Territorial, jurisdiction to recover inc 
voluntarily paid, 439 

To What Extent Should Administrative 
cies be Reviewable by, 453 (Ross 
Essay), 543, 770, 838, 940, 1018 

Witnesses oath, 436 

Women jurors in Illinois, 987 


Crime: 


Book Reviews—<Adolescent Court and 
Prevention, 65; American Criminal, 


American Prison System, 570 Brothers 


Crime, 147; Causes of Crime, 147; 
and Punishment in Early Maryland 


Crime and Society, 570; Crime and 
Man, 340; Invisible Stripes, 147; Obstrux 
tion of Justice, 343; Predicting Criminality 


Forecasting Behavior on Parole, 67; 


lems in Prison Psychiatry, 867; Punishment 


and Social Stuucture, 788; Sex Crim 


Criminal! Justice: 
*Federal Prison System, The, 
National Parole Confe:ence, 442 
Criminal Law: 


Prosecution after termination of a temy 


act, 525 
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Detroit, 449 International Ur Advocate P ee g 
New Jersey, 182, 274, 437, 948 f; 4 Law: 
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’eart, Hartley F., 643 

Pepper, George Wharton, 471 

Personality Conception of the Legal Entity; 
book review, 570 

Peyote, The Cult; book review, 65 

Pittmar Key, 286 

Political Philosophies; book review, 482 

Poteat, J. Douglass, 858 
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*ound, Roscoe, 731, 82 993 

‘owell, Richard R., 185 

*ower A New Social Analysis; book review, 
oY 

Practice of law before industrial »ymmissioner 
QRR 


Prayer, Chief Justice Ryan’s, 939 


Procedure: 


Appeal from judgments of three-judge court 


*Bar and the Recent Reform 
cedure, 22 
Civil contempt, 440 
Depositions, taking of, 167 
*Eight Months Under the New Rules, 602 
Federal Examinations Before Trial and De 
positions Practice at Home and Abroad 
book review, 867 
Federal rules of, 315, 331, 451, 768 
Advisory Committee on, 1039 
Decisions on 55, 153, 238, 331, 421, 490, 
579, 792, 879, 962, 1060 
Practice of law before Industrial Commis 
sion, 988 
First year, the, 938 
Index of cases, 967, 1066 
Institute on, see “Institutes, Legal 
State adaptation of, 990, 1072 
Lectures on, 364, 987 
Missouri Institute moves for reform, 2 
Nebraska rules of practice and procedure, 541 
New Federal Rules and State Procedure, The 
67 
New Federal Rules of Civil Procedure and 
Defense of Tort Actions, Covered by Cas 
ualty Insurance, 348 
Plan for Pre-Trial Procedure Under New 
Rules in District of Columbia, 855 
Texas, 818 
Third Party Practice Under the New Rules 
RS 
Professional Discipline, see Legal Ethics 
Professional Ethics and Grievances, report of 
ymmiuttee m, 530 
*Property, Law of and Recent Juristic Thought 


193 


Public Relations: 


Adverse publicity, 599 

Junior Bar Public Information Program, 305 
Portrayal of Lawyers, etc., in Motion Pic 
tures, 191 

*Public Opinion and the Professions, 999 


Public Utilities: 


Determination of rates, 230 
Regulation of rates, 413, 615 
Report of section of Public Utility Law, 620 
Tennessee Valley Authority Act, 225 
Quarles, James, 832 
Queen Elizabeth, 578 
Radin, Max, 903, 1007 


Radio Law Practice and Procedure book re 
view, 67 
Railroads: 
Jurisdiction of Interstate Commerce Commis 
sion, 51 
Rate rebates, 251 


Reorganization of, 139 
Retirements Act, 53 


Real Property, Probate and Trust Law: 


Book reviews—Real Estate Principles and 
Practices, 342; Valuation of Property, 148 


Foreclosure, 412 
Report of section of, 532 
*Trends in the Development of Trust Law, 862 


Restatement of the Law: 


Evidence, 471 
Property, 472, 476 
State comparisons, 351 





Torts, 472, 476 
Torts, of, As Adopted and Promulgated by the 
American Law Institute; book review, 483 


Riddell, William Renwick, 528 
Riordafi, John H., 786 

Roalfe, William R., 509 
Rogge, O. John, 1030 
Roosevelt, Franklin D., 289 
Roper, Daniel Calhoun, 5 
Rose, George B.. 899 
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Contest subject tor 1939, 18 
Contest subject for 1940, 638, 764, 831, 948 
1033 
General, 362, 488 
Presentation of prize, 708 
To What Extent Should the Decisions of Ad 
ministrative Bodies be Reviewable by the 
Courts? 453 (prize essay), 543, 770, 838 
940, 1018 
Winner, Malcolm McDermott, 449 
Rossi, Mayor Angelo, 642 
Rutledge, Wiley B., 359 
Saner, R. E. L., Memorial to, 652 
Sovereignty, 1042 
Seymour, John L., 1018 
Shafroth, Will, 738 
Silicosis and Asbestosis; book review, 788 
Sovereignty : Book Reviews—-Sovereignty, Cre 
ation of Rights of through Symbolic Acts 
248; Symbols and Swords: The Technique of 
1042 


State Bar Associations: 


Alabama, 888; Arkansas, 623; California, 978; 
Colorado, 979; Connecticut, 1080; District 
of Columbia, 265, 889; Florida, 444; Geor 
gia, 804; Illinois, 623; Indiana, 889; lowa 
980; Kansas, 626; Kentucky, 446; Louisi 


ana, 626; Maine, 170, 890; Massa 
chusetts, 628; Michigan, 170, 1078; Minne 
sota, 890; Mississippi, 804; Missouri, 78 
1076; Nebraska, 265: New Hamp 
shire, 805, 890; New Jersey, 806: 


New Mexico, 79, 982; New York, 268; 
North Carolina, 808; North Dakota, 892 
Ohio, 538, 1075; Oklahoma, 172; Oregon 
80, 983; Pennsylvania, 810; South Dakota 
984; Tennessee, 812; Texas. 812 Vermont 
985; Virginia, 814, 985, 1081; Washington, 
893; West Virginia, 81; Wisconsin, 894 
Wyoming, 173 
Executives hold conference, 17 


State Statutes: 


Injunction to restrain enforcement of, 41' 
Liquor regulation, 145 053 
Oil and mineral rights, 145 
Stephens, Charles B., 543 

Stoddard, Henry, 537 
Summers, Lane, 750 


Supreme Court of the United States: 


*Back to the Constitution, 745 
Book Reviews—-Mr. Justice Holmes and the 
Supreme Court, 244; Our Eleven Chief Jus 
tices, 245 
Brandeis, Justice Louis D., 182, 222 
Butler, Justice Pierce. 729, 991, 1003 
Cardozo, Benjamin Nathan, 5, 33 
Frankfurter, Justice Felix, 132, 167 
Hughes, Charles E., Chief Justice, 36, 288 
Important Shifte in Constitutional Doctrines 
629 . 
Jurisdiction, 236 
Opinions, copies of, 872, 899 
Original jurisdiction in controversy between 
states, 317, 1054 
Recent Decisions, Review of—-Department, 43 
37, 225, 317, 404, 520, 584, 1048 
Cases Reviewed 
Alton Railroad Co. v 
Commission, 146 
American Toll Bridge Co v 
Comm, of Calif., 615 
Armstrong Paint and Varnish Works ¥v 
Nu-Enamel Corp., 54 
Atlas Life Insurance Co. v. W. I. Sout! 
ern, Inc., 440 
Bacon & Sons v. Martin, 145 
Baldwin and Thompson, Trustees of Mo 
Pac. R. R. Co. v. Scott County Milling 
Co., 614 
taltimore & Ohio R. R. v. United States 


Illinois Commerce 


Railroa 


141 

M. E. Blatt Co. v. United States, 54 

Bonnet v. Yabucoa Sugar Company, 439 

Boteler v. Ingles, 1058 

Bowen v. Johnston, 235 

Buck v. Gallagher, 412 

California v. Latimer, 53 

Carrier v. Bryant, 440 

Case v. Los Angeles Lumber Products 

Ltd., 1049 

Ray L. Chesebro v. Los Angeles County 
Flood Control District et al., 418 

Chippewa Indians of Minnesota v. Unites 
States, 144 

Chippewa Indians of 
States, 441 


Minnesot v. United 
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Third Edition 
by 


CLARK A. NICHOLS 
Author of 
NICHOLS CYCLOPEDIA OF LEGAL FORMS, ETC. 





Five Volumes Bound in Blue Keratol Price $45.00 





This edition is the first thoroughly annotated collection of cor- 
poration forms ever published. Its function is to integrate the 
forms with the law of corporations. 


The period from 1929 to date tested almost every sort of cor- 
poration device, and many of them were found wanting from 
the standpoint of protection to the client. This work is designed 
to give that protection. 


Nichols’ revision of Fletcher's Forms is annotated completely 
and thoroughly with references to decisions, statutes, works on 
corporation law, finance and economics, law review articles, 
the Annotated Case System, and, of course, it is keyed section 
by section to Fletcher’s Cyclopedia of Corporations. 

| 
| 
| 


Following the plan adopted in Nichols Cyclopedia of Legal 
Forms, it tells the lawyer what the law is, or where to find it, in 
conjunction with every subdivision. The cautions and reminders 
are especially valuable. The use of certain forms or clauses is 
frequently inadvisable under certain circumstances, and Mr. 
Nichols has added warning notes wherever necessary to guard 
lawyers against error. 


The new edition of Fletcher’s Forms will be kept to date by 
means of pocket supplements published annually. 


| 

1] 

Terms: 6% discount for cash or $10.00 cash and $5.00 monthly. l 
Descriptive literature sent on request. | 


CALLAGHAN & COMPANY | | 


401 East Ohio Street Chicago, Illinois | if 











Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
Price: Per Copy, 25c; Per Year, $8; To Members. $1.50; To Students in Law Schools, $1.50 
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Legal Institutes on the New Rules 
of Civil Procedure 


| institutes on the subject of the Rules of 


rvailable. The Cleveland ; 


> answers t 
—- - ee 
moved by reference 
1,500 copies of eac 


of the legal staff 


SPEAKERS 
At the Cleveland Institute 


Adv 








K 


Orders are now being taken by the American Bar Association. 


AMERICAN BAR ASSOCIATION 
1140 North Dearborm, Chicago, Illinois 


Please send me immediately: postage prepaid: a copy of the Proceedings of the Cleveland Institute on the 
Federal Rules, for which I am enclosing (money order) (check) for $3.00 
check here 
a copy of the Proceedings of the Washington-New York Institute on the Federal Rules, for which I am enclosing 
(money order) (check) for $2.00 


check here 


Name 


Address 
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STATUTORY REPRESENTATION 


5 RS A a 
began, ‘First catch your Hare,” so the recipe for Statutory Representa- 
tion, C T style, really begins “First get your lowyer.” For to have C T 
Representation a corporation must have a lawyer. There is no other 
way. Thet was made The Corporation Trust Company's policy at its 
founding in 1892, has been its policy ever since. 
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YOU Can Benefit... 


By a complete knowledge 

of the advantages of i ccngpectt 
organizing Corporations sai ' 
under the Delaware Law 





ea Without Par Value 
i pros ARE definite advantages in organizing corpora- a= 
tions under the Delaware Law. These advantages, 
‘ é | io, 
and the efficient services rendered by Corporation Service | 
Company are well worth investigating. }; »; ou yoo ony eames 
. . . : NO OBLIGATIO! 
Fer your information we have prepared the four 
: (CD J | PROFITs To You 
valuable descriptive booklets shown at the right. You Using Corporation Ser- 
are invited to get your free copies today. Just check vice Compony for Steen 
‘ . ' ; izing Corporations in Del- 
the booklets you desire, cut or tear out the coupon, aware 
and mail to the address below. The booklets will be (1 Q Forms for Organz- 


ing Delaware Corpora- 
sent to you by return mail. sions 


' 0 3 Digest of Delaware 


Corporation Law 


Corporation Service Company! 04.2. 30si:" 
Delaware Trust Building Wilmington, Delaware 


Corporation Law 
wee e eae es ee es oe @ 


Any Kind of Court What type of court bond do you re- 
. quire? The U. S. F. & G. organization 
Bond Without Delay offers almost every conceivable type 
—Anywhere of bond to satisfy judgments and 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S. F. &G. agent with power to issue 
court bonds and other judicial bonds 

at a moment's notice. 


W. So} & Go 


Originators of tne Slogan: UNITED STATES FIDELITY & GUARANTY COMPANY 
an ult vour Agent or 
Broker as you would your Home Office: BALTIMORE 
Doctor or Lawyer” 






















































































Citable in Every Court 
in America 


FEDERAL COE ANNOTATED 


























All Titles and Section Numbers are the same as in the U. S. Code 
adopted by Congress. 

Laws and annotations in F.C. A. are instantly accessible from a 
citation to any U. S. Code. 

F.C. A. shows the Federal Law as it literally exists in the language 
of the Official Statutes at Large. 

Annotations are Complete and Exhaustive with Paraliel References 
to all Series of Reports. 

Contains Complete Annotations for All Uncodified laws. 

Each Volume Separately Indexed. 

Many Other Exclusive Features. 


In Step With The Times 


Reasonably Priced— More Convenient —Inexpensive Service 
Full information on request 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 






































“That is a good 
book which is open- 
ed with expectation 
and closed with 
profit.” - - Alcott. 











ERS 





13 C.J.8. 


The latest and greatest treatise on Carriers in exist- 
ence - a restatement of all the law on the subject 
from the very beginning down to date - based on all 


ofthe authorities from 1658 to the present time. 


Volume 13, CORPUS JURIS SECUNDUM 


Truly a book which will fulfill your every expectation 


and one which you will invariably close with prolit. 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn New York 
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FLETCHER’S CORPORATION FORMS ANNOTATED 


Third Edition 
by 
CLARK A. NICHOLS 


Author of 


NICHOLS CYCLOPEDIA OF LEGAL FORMS, ETC. 


Five Volumes Bound in Blue Keratol Price $45.00 


A complete collection of corporation 
forms integrated with the Law of Private 
Corporations by exhaustive annotations, 
edited by the greatest expert on forms in 
the United States, and kept to date by 
means of pocket supplements published 


annually. 


Terms: 6% discount for cash or $10.00 
cash and $5.00 monthly. 


Descriptive literature sent on request. 


CALLAGHAN & COMPANY 


40! East Ohio Street, Chicago, Illinois 





Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois. 
Entered as second class matter Aug. 25, 1920. at the Post Office at Ag Bil., under the Act of Aug. 24, 1912. 
Price: Per Copy, 25c; Per Year, $8; To Members, $1.50; To Students in Law Schools, $1.50. 
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pit =! YOU CAN’T SUE A 
MICROBE 


GIBRALTAR j 


The law puts an economic value on a 
man’s life, based on his earning capacity, and uses this 
value as the basis of compensation when death is caused 
by neglect or carelessness on the part of an irrespon- 


sible person or corporation. 


But when a family provider succumbs 
to an unanticipated illness, the 
only money available to his de- 
pendent survivors must come from 
his savings or from life insurance, 


because---- | 


You can’t sue 


A Microbe! 


the rudential TTi 
Ineurauce ¥ Company of America 


Home Office, NEWARK, N. J. 
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Said the Executive Vice-President 
lo the Advertising Manager: 


**About these ads we’re running—they 
say a lot about the policy of The Corpo- 
ration Trust Company, C T Corpora- 
tion System and associated companies; 
why not for once just repeat it in our 
long-established standard terms and 


let it go at that?” 


So-a-c...henre it ts: 


In the incorporation, qualifi- 
cation and statutory represen- 
tation of corporations, The 
Corporation Trust Company, 
C T Corporation System and 
associated companies deal with 


and act for lawyers exclusively. 
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YOU Can Benefit... 


¥. By a complete knowledge 
a of the advantages of 

%\y organizing Corporations 

under the Delaware Law 





y pom ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
and the efficient services rendered by Corporation Service 
Company are well worth investigating. 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check Mimic mone md 
the booklets you desire, cut or tear out the coupon, aware 
and mail to the address below. The booklets will be C1 Q Forms for Organiz- 


ing Delaware Corpora- 


sent to you by return mail. sens 


0 3 Digest of Delaware 


Corporation Law 
Corporation Service Company ' 1 ag tsect without Pu 
Delaware Trust Building Wilmington, Delaware . a itbea a 


j CHECK BOOKLETS DESIRED 
NO OBLIGATION 
Of PROFITS TO YOU 
Using Corporation Ser- 
¢ Company for Organ- 




















Court and Fiduciary Let the U. S. F. & G. man supply your 

Bonds Available in judicial bonds. There’s an agent in 

Every County Seat every county seat equipped with pow- 
er to issue them without delay. Look 
to him for fiduciary, court, and mis- 
cellaneous judicial bonds backed by 
the strength and service facilities of 
the U. S. F. & G. organization. 


OW So1k & Ge 


Originators of the Slogan: UNITED STATES FIDELITY & GUARANTY COMPANY 








ult vour Agent or 
you weald your Home Office: BALTIMORE 


» 
r or Lawyer 
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All Titles and Section Numbers are the same as in the U. S. Code 
adopted by Congress. 

Laws and annotations in F.C. A. are instantly accessible from a 
citation to any U.S. Code. 

F.C. A. shows the Federal Law as it literally exists in the language 
of the Official Statutes at Large. 

Annotations are Complete and Exhaustive with Parallel References 
to all Series of Reports. 

Contains Complete Annotations for All Uncodified laws. 

Each Volume Separately Indexed. 

Many Other Exclusive Features. 


In Step With The Times 


Reasonably Priced— More Convenient —Inexpensive Service 
Full information on request 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 


























536 Titles of the Law 


are now covered in 


CoRPUS JURIS SECUNDUM 


Each of them a complete restatement of the law 


Abandonment 
Abatement and Revival 
Abduction 

Abortion 

Absentees 

Abstracts of Title 
Accession 

Accord and Satisfaction 
Account, Action on 
Accounting 

Account Stated 
Acknowledgments 
Actions 

Adjoining Landowners 
Admiralty 

Adoption of Children 
Adulteration 

Adultery 

Adverse Possession 
Aerial Navigation 
Affidavits 

Affray 

Agency 

Agriculture 

Aliens 


Alteration of Instruments 
Ambassadors and Consuls 


Amicus Curiae 
Animals 


Annuities 

Appeal and Error 

Appearances 

Apprentices 

Arbitration and Award 

Architects 

Army and Navy 

Arrest 

Arson 

Assault and Battery 

Assignments 

Assignments for Benefit 
of Creditors 

Assistance, Writ of 

Associations 

Assumpsit, Action of 

Asylums 

Attachment 

Attorney & Client 

Attorney General 

Auctions & Auctioneers 

Audita Querela 

Bail 

Bailments 

Bankruptcy 

Banks & Banking 

Barratry 

Bastards 


Beneficial Associations 


of the subject covered— 


Bigamy 

Bills and Notes 

Blasphemy 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 
Breach of the Peace 
Bribery 

Bridges 

Brokers 

Building & Loan Ascociations 
Burglary 

Business Trusts 

Canals 

Cancellation of Instrumente 
Carriers 

Case, Action on 

Cemeteries 

Census 

Certiorari 


Champerty & Maintenance 
Charities 

Chattel Mortgages 

Citizens 

Civil Rights 

Clerks of Courts 

Clubs 


Colleges & Universities 


Corpus Juris Secundum has earned the acclaim of the Bench and Bar of 
America after having been subjected to the acid test of practical use in thou- 
sands upon thousands of law offices and court rooms through the nation. 





THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Ave. Extension 


Brooklyn, New York 
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ANNOUNCING 


Cyclopedia of 


FEDERAL PROCEDURE FORMS 


Civil and Criminal 
By 
PALMER D. EDMUNDS 


Four Volumes Second Edition Price $35.00 


With the recent adoption of new Rules of Federal Procedure 
has come a need for procedural forms to comply with their 
requirements. This new form book satisfies that need. 


Here are some of the features: 


|. Forms for New Fields of Practice—such as under the Chandler Act, and proceed 
ings arising out of orders of the Federal Trade Commission, the National Labor Relatiors 
Board, the Securities and Exchange Commission, the Board of Tax Appeals and the 
United States Employees’ Compensation Commission. 


2. Criminal Procedure Forms Criminal law is a field in which important procedural 
changes have been made in recent years. These changes are taken into account in the 
forms presented. 


3. Appeal Forms Over one hundred and fifty pages are devoted to a presentation 
of forms for appellate procedure. 


4. Forms Judicially Approved Wherever a form has withstood the test of actual liti 
gation and is adaptable to use under the new practice, the author has included it and 
given the citation to the case in which it was involved. 


5. The Author Judge Edmunds was particularly well qualified to compile this work. 
Already his text, FEDERAL RULES OF CIVIL PROCEDURE, is the leading book on the 


new practice. 
6. Kept to Date Pocket supplements will be published as often as may be necessary. 


Send for Descriptive Literature 


TERMS: 6°%/, discount for cash or $10.00 cash and $5.00 monthly. 


CALLAGHAN & COMPANY 


401 East Ohio St. Chicago, Illinois 


Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
tered as second class matter Aug. 25, 1920, at the Post Office at Chicago, IIl.. under the Act of Aug. 24, 1912 
Price: Per Cor Ss Per Year. $3: To Members, $1.50: To Students in Law Schools, $1.50 
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SOCIAL 
SECURITY 
FOR 
LAW BOOKS 


THE BANKRUPTCY ACT 


and General Orders and Forms in Bankruptcy 
Edited, Compiled and Indexed 


by J. 9. Gillis 


Associated with the firm of 
Miller, Owen, Otis & Bailly of the New York Bar 


418 BOOK contains the Bankruptcy Act, as now in force after 
Teiving effect to the provisions of the Chandler Act, and certain 
related and miscellaneous acts dealing with bankruptcy. It also 
contains the New General Orders and Forms in Bankruptcy 
recently promulgated by the Supreme Court. The text of the 
Act and the Orders and Forms are completely indexed and 





Leather bindings enhance the value and prolong the 
useful life of reference books, especially those most fre- 
quently used. 

Keep your leather bindings rich-looking instead of dry 
and musty by periodical treatments with Lexol. It is easy 
to use, and saves its slight cost many times over in provid- 
ing long term social security for fine leather bindings of all 
colors, designs and finishes. 

We recommend our 3 oz. 25¢ size for preliminary trial, 
then the pint at $1.00 or gallon at $4.00, depending upon 
the number of volumes. Lexol is also splendid for brief 
cases, leather chairs and seat cushions. 

LEXOL is sold by book dealers, luggage, shoe and de- 
partment stores or sent direct. 


cross-indexed in most cases to the last identifiable sub-section 
or sub-paragraph. The volume is also double-indexed by refer- 
ence both to page and section number. 


The format and style of type are different from the conven- 
tional style of legal publication, all matter being set up in 
clear, large type, and the book itself measuring 814” by 11” 
bound in Blue Buckram. Of the 475 pages approximately 200 
pages are devoted to the index alone. It is the most completely 
and thoroughly indexed copy of the Act and Orders and 
Forms presently obtainable. It must be seen to be appreciated. 
The book is being made available to the members of the Bar 
at practically the cost of production and distribution, it being 
the hope and intention of the editor and the publisher that it 
may prove of value to those who may have $ 00 
occasion to engage in bankruptcy practice. 

per copy 


Write or ‘phone to the publisher 


PANDICK PRESS,INC. 


SPECIALISTS IN LEGAL AND FINANCIAL PRINTING 
22 Thames Street, New York City « Rector 2-3447 


THE MARTIN DENNIS COMPANY 
895 Summer Ave., Newark, N. J. 
Makers of Quality Products Since 1893. 





























Index to Legal Periodicals 
In its 32nd Year 
Published by The American Association of Law Libraries 


Editor, Professor Eldon R. James, Harvard Law School 


The earliest and most authoritative discussions on court 
decisions and the numerous developments in the law 
appear in legal periodicals. The articles are by recog- 
nized authorities in the several fields, and frequently 
clarify decisive legal questions not covered by treatises. 

It is particularly important to possess this Index if your 
office does not subscribe to many, or any, of the period- 
icals, as any article or note indexed may be obtained in 
photostat at a reasonable cost upon application to the 
Editor. 

The Index covers all leading legal periodicals of the 
United States, England and the British Colonies, over 
100 in all. 

There are numerous cumulations which simplify the use 
of the Index. A table of cases commented upon will 
prove an indispensable feature in every office. 

For detailed information regarding method and fre- 

uency of publication, subscription rates, etc., apply to 
the Business Manager of the Association. 


THE H. W. WILSON COMPANY 


950 University Avenue 
New York, N. Y. 








TOPICAL INDEX 
for 


AMERICAN BAR 
ASSOCIATION JOURNAL 


VOLS. I—XXIII 


Price, $1.00 


Send check and order to 
AMERICAN Bar ASSOCIATION JOURNAL 
1140 N. Dearborn St., Chicago 
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BEFORE YOU ADVISE A CLIENT—PREPARE A RETURN— 
ARGUE A CLAIM —OR BRIEF AN APPFAL 


LET CONGRESS COME TO YOUR AID 


You may find your sole or clinching argument in this new, PERMANENT 
“MUST” BOOK. Never before compiled, never out of date, this 1200-page 
time and tax saver gives you the basic, decisive material 
that shows Congressional intent. 


An Amazing Piece 
Of Research 


This great compilation 
before attempted mokes in 
stantly available to you the offi 
cial explanation of the intent 
and meaning of the Federal in 
in the langucge 


never 


come tox lows 
of Congress tself 
paella stadia 


By J. S. 


N case after case, the de- 
ciding factor in settling 
tax questions has been 
Congressional intent. What Congress said in a commit- 


in debates or at hearings controls the mean- 
ing of the law! To fail to determine what Congress has 
said on every important point involved in your cases, is 
to slip up on what may be your sole or clinching argu- 
ment. Yet, task of finding and digging 


through the almost 


tee report, 


until now, the 
vastly dispersed material has been 


impossible 


No longer is it necessary to search for the needle in the 


haystack! In a single amazing volume, SEIDMAN’S 
LEGISLATIV! HISTORY OF FEDERAL IN- 
COME TAXES places under your thumb everything of 
interpretive significance said to or by Congress and 
passed or rejected by it from the beginning of income 
tax legislation 1861 TO DATE. Tons of material 
have been sifted carefully for essentials. Arranged by 


matter 


before 


subject 
instantly 


acts and_ sections. coordinated by 


through an ingenious index, vou have 


® Typical Comments From Users of 


SEIDMAN’S LEGISLATIVE HISTORY 


“The legal and accounting professions, as well as the adminis- 
trative departments of the Government, owe Mr. Seidman a 
debt of gratitude for this most useful and unique piece of 
work.”—Frank Exiis, Tax Committee, New York State Society 
of Certified Public Accountants. 


“From the concise and illuminating preface, through to the end 
of the splendidly conceived indices, the job is a masterful one.” 

Lanpon C. Bett, General Counsel, W. M. Ritter Lumber 
Company, Columbus, Ohio. 


“I have long wondered why someone did not undertake the 
task which you have accomplished. Probably no one else has 
had the persistence to complete the task. I expect this work to 
be of great assistance to me in briefing income tax cases.” 
came. W. Carr, of Gaston, Snow, Hunt, Rice & Boyd, Boston, 
lass. 


SEIDMAN, 


side EGISLATIVE HISTORY 
OF FEDERAL 


INCOME TAX LAWS 


L.L.M., C.P.A., of Seidman & Seidman 





you the Congressional interpretation of your point that 
might otherwise take you months or years to locate. 


Ownership of this 1200-page book is a permanent asset. 
What Congress said about a provision at any time in 
the past is vital in the interpretation of a corresponding 
provision in present or future acts. Here is tax material 
that is fundamental and unchangeable. New rulings, 
decisions or laws do not affect it. They spring from it! 
You will not find the material elsewhere. Tax services 
or texts start with the law and work out from it to the 
rulings, decisions and comments. This book builds up to 
the law through Congressional hearings, reports and de 
bates. See a copy of this valuable research volume—on 
approval. Return the book for immediate refund, if it 
does not surpass your expectations. 


SAVE $2.50—ORDER BEFORE APRIL Ist! 


Orders received postmarked no later than April Ist will 
be honored at the INTRODUCTORY PRICE of $10. 
The regular price of $12.50 applies to all orders mailed 
after April 1st. Save $2.50 by taking advantage of this 
offer—immediately. 


| | SENT ON APPROVAL | 





PRENTICE-HALL, Inc. LO-14 


70 Fifth Avenue, New York, N. Y. 


Send me SEIDMAN'S LEGISLATIVE HISTORY OF FEDERAL INCOME 
TAX LAWS. I will pay the postman only $10, plus few cents postage, if 
this order is mailed before April Ist, 1939; ($12.50 after April ist). After 
5 days, if | decide not to keep it, | will send back the book and you will 


| return my money. 
| Name... 


Address 


State 


| City ‘ 
ia Check here it yeu prefer to enclose payment, in which case 
‘e pay postal charges. Same refund privilege. | 
, 


eS NE eee oe me 
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YOU Can Benefit... 


A By a complete knowledge 

y of the advantages of 
% ‘3 organizing Corporations 
under the Delaware Law 


pce ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
and the efficient services rendered by Corporation Service 
Company are well worth investigating. 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check 
the booklets you desire, cut or tear out the coupon, 
and mail to the address below. The booklets will be 
sent to you by return mail. 


Jou RNAL 


| Spock Without Par V @) 


| Delaware Corpora 


CHECK BOOKLETS DESIRED 
NO OBLIGATION 


0D “PROFITS TO YOU 
Using Corporation Ser- 
vice Company for Organ- 
izing Corporations in Del- 
aware 


‘= @ * Forms for Organiz- 


ing Delaware Corpora- 
tions. 


3 Digest of Delaware 


Corporation Law.” 


! 
Corporation Service Company | 04.3.9." 
Delaware Trust Building Wilmington, Delaware 


Corporation Law 

















Agents in Every County 


the United States, with authority to 











Originators of the Slogan: “Consult your Agent or Broker as y« 





any type of bond required by the Courts, are one reason 
for the front rank position of the U.S. F. & G. as a writer 
of Court Bonds. Make use of this service. 


UW. Solk & G. 


UNITED STATES FIDELITY & GUARANTY COMPANY 


Home Office: BALTIMORE 


me would your Doctor or Lawyer 


Seat throughout 


issue immediately 
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FEDERAL CODE ANNOTATED 
The Corrected Code 


.. featuring 





.. convenience 





sand 





. . accuracy 


A 





v 


FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


* 
It is based upon the (Authorized)* 
Government Code 
* 
A citation to any modern 


U.S. Code is the same as 
a citation to FCA 


* 
It is the Only Compilation 
of Federal Statutes that points out 


the Thousands of Errors in 
the present U.S. Code* 


o 
Many other 


Exclusive Features Including Low 
Cost and Inexpensive Upkeep 


* 


It will Pay You to Investigate 
This Code 
+ 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 


The Bobbs-Merrill Co. 


INDIANAPOLIS, IND. 


*In 1926 Congress adopted the present U.S. Code as prima facie the law, but provided 
that while it is presumed to be the law, such presumption is rebuttable if the Code is at 
variance with the official Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the lew as it actually exists. 














The Value 
Of Outside Precedent 





“The plaintiff contends that even though it be 
established that the operator of the car was his 
servant and the defendant Ward’s servant at the 
time of the accident, the negligence is imputable 
to Ward alone. Neither counsel has cited 
nor has this court been able to find any 
adjudication by the courts of this state to 
support this contention. IN VOLUME 3, 
CORPUS JURIS SECUNDUM, AGENCY, 
SEC. 260, it is provided: ‘Where an agent rep- 
resents two adverse parties in a transaction with 
the knowledge and consent of both, neither prin- 
cipal is liable to the other for the tortious act, of 
the agent so situated where he in no way partici- 
pates in the tortious act, but he may be held liable 
to the other principal where he is directly con- 
nected with the tort committed by the agent.’ 
And decisions of other jurisdictions up- 
holding that statement have been noted 
therein. Accordingly the motion is denied.” 





No more eloquent testimonial could be written of the great value of 
Corpus Juris Secundum and its complete exposition of all the law aud 
all the cases of every jurisdiction, than the words of Justice Stoddart 
in the case of Rogers v. Ward, 8 N.Y. S. 2nd, p. 168, quoted above. 


THE AMERICAN LAW BooK COMPANY 


Publishers 
CORPUS JURIS SECUNDUM 
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ANNOUNCING 


Cyclopedia of 


FEDERAL PROCEDURE FORMS 


Civil and Criminal 
By 
PALMER D. EDMUNDS 


Four Volumes Second Edition Price $35.00 


With the recent adoption of new Rules of Federal Procedure 
has come a need for procedural forms to comply with their 
requirements. This new form book satisfies that need. 


Here are some of the features: 


|. Forms for New Fields of Practice—such as under the Chandler Act, and proceed- 
ings arising out of orders of the Federal Trade Commission, the National Labor Relatiors 
Board, the Securities and Exchange Commission, the Board of Tax Appeals and the 
United States Employees’ Compensation Commission. 


2. Criminal Procedure Forms Criminal law is a field in which important procedural 
changes have been made in recent years. These changes are taken into account in the 
forms presented. 


3. Appeal Forms Over one hundred and fifty pages are devoted to a presentation 
of forms for appellate procedure. 


4. Forms Judicially Approved Wherever a form has withstood the test of actual liti- 
gation and is adaptable to use under the new practice, the author has included it and 
given the citation to the case in which it was involved. 


5. The Author Judge Edmunds was particularly well qualified to compile this work. 
Already his text, FEDERAL RULES OF CIVIL PROCEDURE, is the leading book on the 


new practice. 


6. Kept to Date Pocket supplements will be published as often as may be necessary. 


Send for Descriptive Literature 


TERMS: 6°/, discount for cash or $10.00 cash and $5.00 monthly. 


CALLAGHAN & COMPANY 


401 East Ohio St. Chicago, Illinois 


hed Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Er s second class matter Aug. 25, 1920, at the Post Office at Chicago, I!l., under the Act of Aug. 24, 1912 
P Yer Copy, 25 : 


Per : Per Year, $8; To Members, $1.50; To Students in Law Schools, $1.50 
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7 THEY NEED NO 
APPEAL 





The widow and children of a man who 
believed in life insurance protection and acquired it for 
their benefit are indeed fortunate in having had a pro- 


vider who thought of their future security. 


The children will have the undivided time and attention 


of their mother and she will enjoy her asso- 
ciation with them without having the addi- 
tional responsibility of providing food, shelter 


and clething for them. 


All thoughtful fathers are far-seeing in this re- 
gard and when they can afford it make 
certain such security with life 


insurance. 


thea) rudential 


Insurance ¥ Company of America 


Home Office, NEWARK, N. J. 
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COURT BONDS 
FIDUCIARY BONDS 



















..- Writing all forms, with special regard 
to the bonding requirements of the legal 
profession... backed by 49 years of expe- 
rience ...and with 7500 representatives 


to serve you prompily. 


The F & D and its associate, the American Bonding Com- 
pany of Baltimore, specialize in the writing of Fidelity and 
Surety Bonds, Burglary, Forgery, and Glass Insurance. 


FIDELITY and DEPOSIT 


COMPANY OF MARYLAND, BALTIMORE 
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Serving 


| in Every Corporate Trust Capacity 


This company performs the duties of 


Trustee under Bond and 

Registrar 
Depositary 
Transfer Agent 
Disbursing Agent 
Paying Agent 


The most important attributes 
and financial responsibility—have been developed by our trust organization 
through fifty-one years of responsible service to individuals, business enter 


institutions 


CHICAGO TITLE & TRUST COMPANY 
69 West Washington Street 


Note Issues 


a competent fiduciary 








— facilities, experience 


Chicago 














“A PRACTICAL GUIDE-BOOK OF TIMELY VALUE” 


“A practical manual, written for the 
business man and the lawyer, to aid in 


“A guide-book, designed to assist in 
avoiding the worst pitfalls in the formu- 
lation and operation of business prac- 
tices, whether adopted individually or 
by trade association agreement : 
Amply documented by references to 
statutes and judicial decisions.”—Phila- 
delphia Legal Intelligencer. 





FREE to purchasers of Toulmin's book: 
DIGEST OF FEDERAL LAWS 
pertaining to 
FAIR COMPETITION IN INDUSTRY 
with Chart of Government Departments, 
Bureaus and Commissions in Charge of 

administration of these Laws. 





“The publication at this time of Toulmin’s latest book, a study 
of the intricate structure of trade regulation legislation, is most 
opportune.”—Boston University Law Review. 


TRADE AGREEMENTS anp 
THE ANTI-TRUST LAWS 


HARRY AUBREY TOULMIN, JR. 
of Toulmin & Toulmin, Dayton, Ohio 


1. Trade Practice Agreements: Trade Practice Submittals; 
Trade Association Methods; Business Codes of Fair Play, etc. 
2. Industrial and Trade Agreements. 8. Anti-Trust and Price 
Discrimination Laws: including analysis of Robinson-Patman 
Act. 4. Forms of Trade Agreements, etc. 5. Exhaustive An- 
alyses of all leading cases. 


“It succeeded, more than any other pre- 
vious publication, in interpreting for me 
as a layman, the laws as applied to 


determining what constitutes a permis- 
sible trade agreement. Covers both the 
Robinson-Patman Act and state anti- 
price discrimination legislation.”—Mich- 
igan Law Review. 


“I have just had the pleasure—and it 
was a very real one—of thoroughly read- 
ing your (book) and then putting it to 
immediate use as a check against an 
opinion I had just written concerning 
a rather far-reaching trade agreement.” 

George T. May, Jr., of the Chicago 
Bar. 


everyday business problems.”—Mr. C. 
W. Dempsey, Vice President and Comp- 
troller, The Liquid Carbonic Corp. 


“The material in this volume should be 
of real value to instructors and students 
in courses in trade regulation, as well 
as to business executives and their attor- 
neys, for in this work the author at- 
tempts to tie the legal rules involved in 
trade regulation into the organization 
of the industrial codes.”—Prof. Henry 
A. Shinn, University of Georgia—Uni 
versity of Pennsylvania Law Review. 


Price $7.50 a copy prepaid. We will be pleased to send you a copy at once for § DAYS’ FREE EXAMINATION 


THE W. H. ANDERSON C0O., Dept. AB, 524 Main St., CINCINNATI, OHIO 
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TOPICAL INDEX 


for 


AMERICAN BAR 
ASSOCIATION JOURNAL 


VOLS. I—XXIIl 


Price, $1.00 


Send check and order to 
AMERICAN Bar ASSOCIATION JOURNAL 
1140 N. Dearborn St., Chicago 























The Practicing Lawyer 


knows that professional contact with 
bar and bench, in and out of court, 
stimulates, makes for efficiency, 
broader vision, keener professional 
interest. 


The 
American Bar Association 
Journal 


broadens the extent of these profes- 
sional contacts. It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 


Address 


American Bar Association Journal 
1140 N. Dearborn St. CHICAGO, ILL. 

















PORTRAIT OF LIABILITY 


Liability lies around like a loose stick of 
dynamite .. . on a stairway, a sidewalk, 
elevator shaft, perhaps a building job. It 
comes to life-—explodes!—when an acci- 
dent happens, injury or damage is done 
and somebody has to pay judgment ren- 
dered by the court to satisfy claims. 

Anyone inheriting property at birth is 
born with liability. A buyer of property 
acquires it. Contractors have it thrust 
upon them by doing work for owners. 
All and their agents or representatives 

are by law responsible for injury or 
damage to others caused on their property. 

When an agent of American Surety 
or New York Casualty Company solicits 
liability insurance, he offers to have his 
company take the risk of loss—bear the 
brunt of the blast. 


PREVENT—DO NOT LAMENT LOSS! 
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of the advantages of 
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yeaa ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 





under the Delaware Law — —(4) 


>. \ 
Stock Without Par Value 


YOU Can Benefit... | gg 


You 





















Prompt Service 


—Everywhere 





Home Office: BALTIMORE 














IN every city and county seat through. 

out the United States ‘re is ¢ 
on Court Bonds Unit tates, there is a 
U.S. F.&G. agent—equipped with the 
necessary powers to give you immedi- 
ate service on fiduciary bonds and on 
bonds required to guarantee compli- 
ance with decrees of the court. You are 


invited to make full use of this service. 


OW. S18 & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 

















and the efficient services rendered by Corporation Service See eh aes eee 
; , CHECK BOOKLETS DESIRED 
any are well worth investigating 
Compan) are well worth investigating | crore egeeedeon 
For your information we have prepared the four 
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FEDERAL CODE ANNOTATED 
The Corrected Code 


4 
FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


* 


ss featuring It is based upon the (Authorized)* 


Government Code 
* 


A citation to any modem 
U.S. Code is the same as 
a citation to FCA 


” 


It is the Only Compilation 
of Federal Statutes that points out 
the Thousands of Errors in 
the present U.S. Code* 


.. convenience * 


Many other 
Exclusive Features Including Low 
Cost and Inexpensive Upkeep 








* 
nd It will Pay You to Investigate 
This Code 
* 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 


.. accuracy The Bobbs-Merrill Co. 


INDIANAPOLIS, IND. 
v 








*In 1926 Congress adopted the present U.S. Code as prima tacie the law, but provided 
that while it is presumed to be the law, such presumption is rebuttable if the Code is at 
veriance with the officiel Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the law as it actually exists. 
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A Key to 
the Vast Storehouse 
of the Law 








CORPUS JURIS SECUNDUM (cited C.J.S.) is a complete 


restatement of the entire body of American law, based upon 


ave the authority of all the reported cases from 1658 to date. 
m4 g While preserving those principles or statements of law which 
. 6.5 have withstood the test of time, it reflects and presents in 
©, J ae concise and exhaustive form, the result of the steady stream 
3 <— of accumulating precedents which have replaced, modified 
oy 3 or supplemented older doctrines. 
oes Such a Herculean task as CORPUS JURIS SECUNDUM 
-. a would have been considered impossible, even visionary, but 


for the rich experience of the past and the unusual facilities 
for encyclopedic work developed over a period of nearly 
forty years’ actual preparation of such outstanding treatises 
as CORPUS JURIS and the Cyclopedia of Law and Pro- 


cedure. 


CORPUS JURIS SECUNDUM has behind it, therefore, the 
guarantee of experience and faithful accomplishment in 
other tasks. No effort or expense is being spared to pro- 
vide a work worthy of the great reputation which its prede- 


cessors have already established—a key to the vast store- 
house of the law. 


. . . From the Preface 
Volume | C. J. S. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn, N. Y. 
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The little 3-page folder illustrated is in- 
a VY cluded in every piece of mail sent to a lay- 
; man from each office of The Corporation 
a 1 Trust Company, C T Corporation System and 
associated companies. We reproduce it here 
ad a because we believe lawyers will be inter- 
ested in its explanation of the reason behind ) 

yet ° the policy with which they are so familiar 
(Law —“‘In the incorporation, qualification and 
statutory representation of corporations, 
The Corporation Trust Company, C T Cor- 
poration System and associated companies 
of it8 deal with and act for lawyers exclusively.” 
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Invention and The Law 


By HARRY AUBREY TOULMIN, JR. 
J.D., Lit.D. LLD. 
Foreword by Judge Arthur C. Denison 


THE BOOK’S PURPOSE 


“Of what is, and what is not patentable 
invention,” says Judge Denison in his 
foreword, “the courts must finally judge 
. «+ (But) one who has in mind, or easily 
at hand, the most applicable decisions 
from the appellate courts with which to 
fortify his contentions, in detail and in 
aggregate, can best serve his client—par- 
ticularly in the emergencies of the 
tridl . . ” 


PLAN GF THE BOOK 


To provide for the trial table in a single 
volume, a summary of the findings of the 
courts in succinct, helpful, and reasonably 
complete form. The author’s ordered pres- 
entation consists of (a) A statement of 
the principle at issue, supported by (b) 
Quotations from the opinions of the Su- 
preme Court of the United States and 
of the various United States Circuit 





I. Background of Inven- 
tion 
II. General Characteris- 
tics of Invention 
III. What is Invention 
IV. What is not Invention 
V. British Rule on Util- 
ity and Novelty 
Bibliographies, Indexes 











“A veritable repository of usabie 
quotations . . . Novel arrangement 
cannot fail to be useful in the con- 
duct of litigation.”—Boston Univer- 
sity Law Review. 


“A reference to abundant author- 
ity.” — University of Pennsylvania 





TOULMI™ 


“eee 


“Method of approach is peculiarly 
helpful in dealing with the subject 
of invention.”—Commercia! Law Jour- 
nal 

“This reviewer believes that .. . 
this chapter ought to be read by 
every lawyer who is at all interested 
in one of the things which has greatly 
contributed to this country’s economic 


Courts of Appeals; and (c) Citations of Law Review. 


leading United States Circuit Courts of development — the American patent 
A peal cases on the subject and of cases “Interesting and instructive read- system.” — Edward S. Rogers, The 
ing.”"—Notre Dame Lawyer. American Bar Association Journal. 


from the British courts. 


Let us send you a copy of Toulmin’s INVENTION AND THE LAW for five-day free 
examination. Price $5.00. 


PRENTICE-HALL, Jnc., Dept. IP-29, 70 Fifth Ave., New York, N.Y. 








OFFICE RECORDS 


LAW OFFICE FORMS designed by Dwight G 
McCarty, author of “Law Office Managemert,” are 
listed below with reference to pages of that volume 
where description of each may be found. No office 
needs all, but every lawyer needs one or more of the 
units. 


SOCIAL 
SECURITY 
FOR 
LAW BOOKS 


Tickler and Dispatch Board p. 24 
Lawyer’s Time Record.... p 
Stenographer's Time Record p. 
Desk Charge Book..... 

Cash Journal ..... p. 
Lawyer's Ledger . p. 
Lawyer's Efficiency Statement p 
Lawyer's Brief Book.. p 
Attorney's Office Docket. p 
Home Reference System. p. 
Voucher Check and Receipt p. 
Legal Form Book. ; p 
Letter Form Book p. 
File Distributor .. p. 
Retainer Record Sheet. p. 
Dictating Slip 
Instruction Sheet : p. 
Office Message Sheet p 
File Slip e 
We recommend our 3 oz. 25¢ size for preliminary trial, —— or . 


then the pint at $1.00 or gallon at $4.00, depending upon 16. Court Chart .... D. 
17 Desk Portfolio . p. 
the number of volumes. 


Wn we 








Leather bindings enhance the value and prolong the 
useful life of reference books, especially those most fre- 
quently used. 

Keep your leather bindings rich-looking instead of dry 
and musty by periodical treatments with Lexol. It is easy 
to use, and saves its slight cost many times over in provid- 
ing long term social security for fine leather bindings of all 
colors, designs and finishes. 
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Lexol is also splendid for brief 18. Standard Practice Manual 
cases, leather chairs and seat cushions. 

LEXOL is sold by book dealers, luggage, shoe and de- 
partment stores or sent direct. 


Pays for itself quickly in scientific charges for serv- 
ices. Check list for samples you wish to see and 
mail to 


THE MARTIN DENNIS COMPANY 





895 Summer Ave., Newark, N. J. 
Makers of Quality Products Since 1893. 








KLIPTO LOOSE LEAF CO. 


MASON CITY, IOWA 
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gn A. Semer Estate 
~ Escanaba. Michigan 

































DELEGATES to the AMERICAN 
BAR ASSOCIATION 
CONVENTION 


at 


Sou Francisco 


—yx 


DON'T MISS THE Dull of Southern California's 
22-ACRE PLAYGROUND 


Lily y 4 MIU 


ONE OF THE WORLD'S 
MOST UNIQUE AND 











VISIT HOLLYWOOD «* % 
and a hundred other unforgettable attractions 


e COME BY RAIL, e¢ ACrystal Pool, Sun-tan 
PLANE OR MOTOR... Beach and Cabanas, Golf 
Holders of round-trip rail Tennis and Badminton. e A 
tickets for the two World’s Miniature City of smart and 
Fairs ...can include Los fascinating Shops . . . and 
Angeles...at no extra cost. home of the World Famous 


“COCOANUT GROVE” 
3400 Wilshire Blvd, Los Angeles 













Curing Sick Sales 


HE merchant knows that broken 


plate glass means broken trade. 
Bind up his display with a bandage of 
boards and you check the flow of cus- 
tomers—cutting a deep gash into sales. 

For this emergetcy case of sales sick- 
ness a glazier is the only doctor. A quick 
diagnosis. An operation to remove 
broken pieces. A few expert strokes with 
the cutter. Next, fitting. Then remove 
the bandage and find the wound well 
—sales healed and healthy again. 

Plate Glass Insurance is the merchant's 
best medicine for sales sickness. When 
glass breaks, he has only to telephone 
his insurance agent. Replacement service 
at ambulance speed is his without trouble, 


worry, expense. 


PREVENT—DO NOT LAMENT LOSS! 
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Years of Actual Use 


have proved the true value of the 


U. S. Code Annotated 


—cited, U. S. C. A— 


It is the Completely Annotated Edition of 


The Official U. S. Code 


—cited, U. S. C.— 


A Citation to One Is Always a Citation to the Other 


Federal Judges 


Whose daily task it is to interpret Federal Statute Law, have unreservedly 


endorsed the Accuracy of the U. S. C. A.—Convenience and Economy of small 
Unit Volumes—Completeness of the Annotations—Informative Historical 





Notes—Promptness of the Up-Keep Service—and Expert Indexing. 


ON MERIT ALONE 


This Complete and Exhaustively Annotated Edition of the Nation's 
Laws Is To-day the Set in Universal Use 


Ask for full details including attractive terms 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 
St. Paul, Minn. Brooklyn, N. Y. 






































FEDERAL CODE ANNOTATED 
The Conecited Code 


A 
FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


. * 
ss featu ring It is based upon the (Authorized)* 
Government Code 
* 
A citation to any modern 


U.S. Code is the same as 
a citation to FCA 


* 
It is the Only Compilation 
of Federal Statutes that points out 


the Thousands of Errors in 
the present U.S. Code* 


.. convenience * 
Many other 


Exclusive Features Including Low 
Cost and Inexpensive Upkeep 


* 


cn It will Pay You to Investigate 
This Code 


* 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 


,. accuracy | To Bette Mert 
v 














*In 1926 Congress adopted the present U.S. Code as prima facie the law, but provided 
that while it is presumed to be the law, such presumption is rebuttable if the Code is at 
variance with the official Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the law as it actually exists. 











TURNING AGAIN TO C.J. S. 


In the case of Independence Indemnity Co. et al. 
v. Renvblic National Bank & Trust Company, 114 
S. W. Qnd, P. 1293) the court said: 


“TURNING AGAIN TO 2 C.J.S., Agency, sec. 112, 
supra, we find that, ‘An agent's authority as to 
negotiable instruments is not extended by implica- 
tion, but is limited to a power to act in the manner 
and under the circumstances establishing a broader 


apparent authority’ .. ." 


MORE AND MORE EVERY DAY JUDGES AND 

LAWYERS ARE “TURNING AGAIN TO CORPUS JURIS 

SECUNDUM” AS THE PRE-EMINENT AUTHORITY ON 
JHE LAW OF THE UNITED STATES. 


The American Law Book Company 


Brooklyn, New York 


7, 29 

lorary of Congress, 

E tcal Division, 
eillcevon, D. Ge 
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For forty-nine years, attorneys have been 
turning to F&D for bonds in connection with 
the administration of estates... bonds in 
cases of replevin, attachment, garnishment 


...and bonds required in other court 


actions. § 9500 experienced agents and 44 


underwriting offices make it convenient 


F | 1) E L| TY for attorneys and their clients to obtain 
rompt service. 
and DEPOSIT =“ 


. _— . , " Ci a& am. D StI T BONDS 
COMPANY OF MARYLAND FIDE SURETY NDS 
BALTIMORE BURGLARY, ROBBERY, FORGERY, GLASS INSURANCE 
Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
j . d 


red as second class matter Aug. 25, 1920, at the Post Office at Chicago, IIl., under the Act of Aug. 24, 1912 
Price: Per Copy. 25c; Per Year, $3; To Members, $1.50; To Students in Law Schools, $1.60 
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the New a INTERNAL REVENUE CODE 


RECODIFIED AND REENACTED BY CONGRESS 


FEBRUARY 10,1939 ANWoTaren 


Contents: 1. The full text of the Internal Revenue Code. 

2. The text of the former income, estate, and gift tax 
acts from 1918 to date. 

3. Complete annotations from the beginning of the 

































Government to date, affecting all legislation of Con- 
gress, past and present, on the subject of internal 
revenue. 

4. Complete tabulation of all internal revenue laws, 


coordinating the same with the text of the new Internal 
Revenue Code. 


5. Annotations to all internal revenue expedients of 
Congress to raise revenue in the past. 


. Complete index to the entire volume. 





This book is not a ‘“‘fly-by-night”’ product rushed to 
market to meet a new demand created by a recent turn 
in events. The new Internal Revenue Code is merely a 
rearrangement, recodification and reenactment of old laws. 
On the annotation of these old laws the publisher’s 
editor-in-chief, William H. Mason, has been engaged for 
years. His work has been rearranged to suit the renum- 
bered provisions of the old law and it is this carefully 
prepared product that is now being offered to the public. 





LOOK at the book before you buy it. We accord you this privilege. 


SEEMED MASON PUBLISHING COMPANY * Siwueat 





Index to Legal Periodicals TOPICAL INDEX 


Published by The American Association of Law Libraries for 


Editor, Professor Eldon R. James, Harvard Law School 
<P , eee. AMERICAN BAR 
The earliest and most authoritative discussions on court 
decisions and the numerous developments in the law ASSOCIATION JOURNAL 
appear in legal periodicals. The articles are by recog- 
nized authorities in the several fields, and frequently 
clarify decisive legal questions not covered by treatises. VOLS. I—XXIIl 
It is particularly important to possess this Index if your 
office does not subscribe to many, or any, of the period- 
icals, as any article or note indexed may be obtained in 
photostat at a reasonable cost upon application to the 


Editor. 

The Index covers all leading legal periodicals of the ; 1 
United States, England and the British Colonies, over Price, $1.00 
100 in all. 


There are numerous cumulations which simplify the use 
of the Index. A table of cases commented upon will 
prove an indispensable feature in every office. 

For detailed information regarding method and fre- 
quency of publication, subscription rates, etc., apply to AMERICAN Bar ASSOCIATION JOURNAL 
the Business Manager of the Association. 4 

1140 N. Dearborn St., Chicago 


THE H. W. WILSON COMPANY 


950 University Avenue 
New York, N. Y. 


Send check and order to 
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“A PRACTICAL GUIDE-BOOK OF TIMELY VALUE” 


“A guide-book, designed to assist in 
avoiding the worst pitfalls in the formu- 
lation and operation of business prac- 
tices, whether adopted individually or 


by trade association agreement 
Amply documented by references to 
statutes and judicial decisions.”—Phila- 


delphia Legal Intelligencer. 
FREE to gundiusen of Toulmin's book: 
DIGEST OF FEDERAL LAWS 
pertaining to 
FAIR COMPETITION IN INDUSTRY 
with Chart of Government Departments, 
Bureaus and Commissions in Charge of 
administration of these Laws. 








“A practical manual, written for the 
business man and the lawyer, to aid in 
determining what constitutes a permis- 
sible trade agreement. Covers both the 
Robinson-Patman Act and state anti- 
price discrimination legislation.”—Mich- 
igan Law Review. 


“I have just had the pleasure—and it 
was a very real one—of thoroughly read- 
ing your (book) and then putting it to 
immediate use as a check against an 
opinion I had just written concerning 
a rather far-reaching trade agreement.” 

George T. May, Jr., of the Chicago 
Bar. 


Discrimination Laws: 


“The publication at this time of Toulmin’s latest book, a study 
of the intricate structure of trade regulation legislation, is most 
opportune.” —Boston University Law Review. 


TRADE AGREEMENTS anp 
THE ANTI-TRUST LAWS 


HARRY AUBREY TOULMIN, JR. 
of Toulmin & Toulmin, Dayton, Ohio 


1. Trade Practice Agreements: Trade Practice Submittals; 
Trade Association Methods; Business Codes of Fair Play, etc. 
2. Industrial and Trade Agreements. 3. Anti-Trust and Price 
including analysis of Robinson-Patman 
Act. 4. Forms of Trade Agreements, etc. 5. Exhaustive An- 
alyses of all leading cases. 


“It succeeded, more than any other pre- 
vious publication, in interpreting for me 
as a layman, the laws as applied to 
everyday business problems.”—Mr. C. 
W. Dempsey, Vice President and Comp- 
troller, The Liquid Carbonic Corp. 


“The material in this volume should be 
of real value to instructors and students 
in courses in trade regulation, as well 
as to business executives and their attor- 
neys, for in this work the author at- 
tempts to tie the legal rules involved in 
trade regulation into the organization 
of the industrial codes.”—Prof. Henry 
A. Shinn, University of Georgia—Uni- 
versity of Pennsylvania Law Review. 


Price $7.50 a copy prepaid. We will be pleased to send you a copy at once for 6 DAYS’ FREE EXAMINATION. 


THE Ww. H. ANDERSON co., Dept. AB, 524 Main St., CINCINNATI, OHIO 











No Tightness 
of Inside 
Margin 

No Punching 


of Holes in 
Side of Issue 





delivery. Address: 


1140 North Dearborn Street 





gilt letters, and presents a rather handsome appearance. 
as a permanent binding for the volume and placed on the shelf with other books. 


We are prepared to furnish this to our members at $1.50, which is merely manufacturer's cost plus mailing 


charge. Please mail checks with order. There will be an inturval of about two weeks from receipt of order to 


A Satisfactory Binder for the Journal 


24 hs see 2 ‘ 





The Binder has backs of art buckram, with the name AMERICAN BAR ASSOCIATION JOURNAL stamped in 
It can of course be used merely for current numbers or 


AMERICAN BAR ASSOCIATION JOURNAL 











Chicago, Ilinois 
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YOU Can Benefit... 


By a complete knowledge 
of the advantages of 
organizing Corporations 
under the Delaware Law 


Fer OF anizio® 


* 
toerm* re cord <ae° 
ae 
Dela 
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_ ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
Om Servs 


and the efficient services rendered by Corporation Service | snse eee eee 
| CHECK BOOKLETS DESIRED 
NO OBLIGATION 
() 9 | PROFITs To you 
Using Corporation Ser- 
vice Company tor Organ- 
izing Corporations in Del- 
the booklets you desire, cut or tear out the coupon, aware.” 


and mail to the address below. The booklets will be 0 2 Forms for Organiz- 


ing Delaware Corpora- 


sent to you by return mail. eBine 


’ 03 Digest of Delaware 


Corporation Law 


Corporation Service Company | 04.32.32": 


Corporation La 


Company are well worth investigating. 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check 


Delaware Trust Building Wilmington, Delaware ,; 
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Court and Fiduciary Let the U. S. F. & G. man supply your 
Bonds Available in judicial bonds. There’s an agent in 
Every County Seat every county seat equipped with pow- 

er to issue them without delay. Look 


to him for fiduciary, court, and mis- 





cellaneous judicial bonds backed by 
the strength and service facilities of 
the U. S. F. & G. organization. 


UW Salk & Ge 


UNITED STATES FIDELITY & GUARANTY COMPANY 





Originators of the Slogan: 
a ult ur Agent or y 
fe Home Office: BALTIMORE 
Broker a you ¢ uid your ~ 
Doctor or ad 




































































FEDERAL CODE ANNOTATED 
The Corrected Code 


» 
FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


. * 
ss featu ring It is based upon the (Authorized)* 
Government Code 
* 
A citation to any modern 


U.S. Code is the same as 
a citation to FCA 


* 
It is the Only Compilation 
of Federal Statutes that points out 


the Thousands of Errors in 
the present U.S. Code* 


.. convenience * 
Many other 


Exclusive Features Including Low 
Cost and Inexpensive Upkeep 


* 


wn It will Pay You to Investigate 
This Code 


* 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 


,. accuracy | Te Lobb Merit 
v 














*In 1926 Congress adopted the present U.S. Code as prima facie the law, but provided 
thet while it is presumed to be the law, such presumption is rebuttable if the Code is at 
variance with the official Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the law as it actually exists. 














WANTED: OPPORTUNITY TO WORK 
IN LAW OFFICE 








Expert “briefer” and “law finder’ capable of 
locating all the cases on any question of law, 
seeks opportunity to demonstrate ability in your 
office. Forty years actual experience working in 
more than 50,000 offices and as counsellor to 
the judiciary in every state in the Union. Can 
furnish over 250,000 references from judges of 
the highest courts. Will work faithfully twenty- 


four hours a day if required. Salary of $10.00 


per month acceptable. 


Write: CJ-CJS System 


The American Law Book Company 
Brooklyn, New York 


Library of Congress, 
Perodical Division, 
Washington, we Gy 
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It Takes the Curse Off 


Your Summer Briefing e 


The 4 Decennial 
Digest 


is the ideal library working tool for hot weather 
Kept to date Constantly —Every month 


Quick and certain access to the authorities is assured 


The late and controlling cases—those of the last decade—set 
apart from the earlier cases and carefully classified and indexed 


under the 0 | aoe sae —are in the Fourth Decennial Digest 


ASK FOR FULL PARTICULARS 


© WEST PUBLISHING CO 


St. Paul, Minnesota 








Published Mo onthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Entered as second class matter Aug. 25, 1920, at the Post Office at see Ill., under the Act of Aw 24, 1912 
Price: Per Copy, 25c; Per Year, $3; To Members, $1.50; To Students in Law Schools, fi 1.50 
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SOCIAL 
SECURITY 
FOR 
LAW BOOKS 


Leather bindings enhance the value and prolong the 
useful life of reference books, especially those most fre- 
quently used. 

Keep your leather bindings rich-looking instead of dry 
and musty by periodical treatments with Lexol. It is easy 
to use, and saves its slight cost many times over in provid- 
ing long term social security for fine leather bindings of all 
colors, designe and finishes. 

We recommend our 3 oz. 25c size for preliminary trial, 
then the pint at $1.00 or gallon at $4.00, depending upon 
the number of volumes. Lexol is also splendid for brief 
cases, leather chairs and seat cushions. 

LEXOL is sold by book dealers, luggage, shoe and de- 


partment stores or sent direct. 


THE MARTIN DENNIS COMPANY 
895 Summer Ave., Newark, N. J. 
Makers of Quality Products Since 1893 


















Keep August 21-24 
Open 


The annual convention of the 
National Shorthand Reporters 
Association will be held in Des 
Moines on the above dates. The 
clinics and professional papers at 
this convention afford a_ brief 
post-graduate course for short 
hand reporters, and those attend- 
ing feel well repaid. Judges and 
attornevs are requested, in so far 
as possible to refrain from setting 
cases or hearings on August 
21-24, so that reporters will not 
be compelled to miss this meet- 


ing. 


A. C. Gaw, Secretary 


Elkhart, Indiana 

















Index to Legal Periodicals 
In its 32nd Year 
Published by The American Association of Law Libraries 





Editor, Professor Eldon R. James, Harvard Law School 


The earliest and most authoritative discussions on court 
decisions and the numerous developments in the law 
appear in legal periodicals. The articles are by recog- 
nized authorities in the several fields, and frequently 
clarify decisive legal questions not covered by treatises. 

It is particularly important to possess this Index if your 
office does not subscribe to many, or any, of the period- 
icals, as any article or ..ote indexed may be obtained in 
photostat at a reasonable cost upon application to the 
Editor. 

The Index covers all leading legal periodicals of the 
United States, England and the British Colonies, over 
100 in all. 

There are numerous cumulations which simplify the use 
of the Index. A table of cases commented upon will 
prove an indispensable feature in every office. 

For detailed information regarding method and fre- 
quency of publication, subscription rates, etc., apply to 
the Business Manager of the Association. 


THE H. W. WILSON COMPANY 


950 University Avenue 
New York, N. Y. 











TOPICAL INDEX 


for 


AMERICAN BAR 
ASSOCIATION JOURNAL 


VOLS. I—XXIII 


Price, $1.00 


Send check and order to 
AMERICAN Bar ASSOCIATION JOURNAL 
1140 N. Dearborn St., Chicago 
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THIS MAN 


ISA / 
AWYET 
/ 


He is a logician too. The 
technique of applying facts 
to rules is within the pecul- 
iar province of the logician 
not the theorist. His daily 
work with facts and rules 
brings about an intensely 
practical attitude which is 
sometimes labeled conserva- 


tism. 


Case-winning logic, with its 


of mind, must be built on sound premises. 


AMERICAN JURISPRUDENCE brings together for your convenience an 
inexhaustible supply of sound legal premises. These premises come from 


the language of the great opinions and consequently may be relied on 


both in and out of court. 


For quick law-finding we suggest that you use either the comprehensive index in 
the back of each volume for the topical analysis preceding each article. This will 
prove an easy way of finding the correct legal premise to fit your client’s case. 


AMERI CAN is sold and published by two of the country’s leading law 


publishers which have served the profession for a combined 
J U RIS PRU DENCE total of over one hundred and twenty-five years ... + - 
THE LAWYERS CO-OP. PUB. CO., Rechester, N. Y. 
BANCROFT-W HITNEY CO., 



























certainty so necessary to the lawyers’ peace 


San Francisco, Calif. 
















































YOU Can Benefit .. 


Corporation Service Company 
Delaware Trust Building 
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By a complete knowledge 

of the advantages of Jose 00 Of 
organizing Corporations prineare tr 
under the Delaware Law —+—/(@y 
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bp ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
and the efficient services rendered by Corporation Service 
Company are well worth investigating. 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check 
the booklets you desire, cut or tear out the coupon, 
and mail to the address below. The booklets will be 
sent to you by return mail. 


| 





aware.” 


tions. © 


Wilmington, Delaware ; 
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Using Corporation Ser- 
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izing Corporations in Del- 


CT “Forms for Organiz- 
ing Delaware Corpora- 

DT “Digest of Delaware 
Corporation Law *’ 
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Agents in Every County Seat throughout 
the United States, with authority to issue immediately 
any type of bond required by the Courts, are one reason 
for the front rank position of the U.S. F. & G. as a writer 


of Court Bonds. Make use of this service. 


UW. Sok & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 


Home Office: BALTIMORE 
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FEDERAL CODE ANNOTATED 
The Corrected Code 


.. featuring 


.. convenience 


sand 


.. accuracy 


A 





v 


FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


* 
It is based upon the (Authorized)* 
Government Code 
* 
A citation to any modern 


U.S. Code is the same as 
a citation to FCA 


* 
It is the Only Compilation 
of Federal Statutes that points out 


the Thousands of Errors in 
the present U.S. Code* 


* 
Many other 
Exclusive Features Including Low 
Cost and Inexpensive Upkeep 


* 


It will Pay You to Investigate 
This Code 
* 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 


The Bobbs-Merrill Co. 


INDIANAPOLIS, IND. 


*In 1926 Congress adopted the present U.S. Code as prima facie the law, but provided 
that while it is presumed to be the law, such presumption is rebuttable if the Code is at 
variance with the official Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the law as it actually exists. 
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Corpus Juris Secundum 


Corpus Juris Secundum is a complete restatement of all 
of the law of the United States. It supports each state- 
ment by authority. This authority is, where there are cases 
later than the date of the corresponding Corpus Juris 
treatise, a citation of all of such cases and a reference to 
Corpus Juris volume, page, and note for the old cases. 
Where there are no new cases, but the statement in Corpus 
Juris is still the law, that statement is made a part of the 
restatement and the cases in Corpus Juris are cited if only 
one or two in number, or, it more numerous, one or two 
sound authorities are cited and reference is made to the 


Corpus Juris title, page, and note, for the rest. 


The result of this plan is to enable a lawyer to rely on 
Corpus Juris Secundum as a complete text, stating all the 
law with all the late authorities and with a reference to 
Corpus Juris for other earlier and merely cumulative cases. 
In other words, the number of volumes in the new set has 
been reduced in half without the loss of immediate and 
certain access to a single case of the thousands cited in 


Corpus Juris. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn . New York 


of Congress: 
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Many property owners find advartages in not 
holding their real estate in their own names. 
They prefer to have title stand in the name of 
a corporate trustee which is entirely subject 


to their orders and instructions. 


The land trust offers many advantages for 
the property owner. For instance, judgments 
against the beneficiaries are not liens against 
the real estate. The identity of the real owner 


is concealed. The real estate is not included 


one otf 


in the probate estate. In case any 





How the land trust may solve 
property problems of your clients 


several joint beneficiaries dies or becomes in 
sane or incapacitated, the land trust insure 
transfer of ownership. 


Other benefits of this type of trust are de 
scribed in our booklet “Some Uses and Pur 
poses of Land Trusts”. The booklet discusses 
the use of the trust in reorganizations and in 
connection with housing projects under Sec 
tion 207 of the National Housing Act. We 
will gladly send you a copy of this booklet 


on request. 





CHICAGO TITLE & TRUST COMPANY 
69 West Washington Street 
Chicago 





Index to Legal Periodicals 
In its 32nd Year 
Published by The American Association of Law Libraries 


Editor, Professor Eldon R. James, Harvard Law School 





The earliest and most authoritative discussions on court 
decisions and the numerous developments in the law 
appear in legal periodicals. The articles are by recog- 
nized authorities in the several fields, and frequently 
clarify decisive legal questi-ns not covered by treatises. 

It is particularly important to possess this Index if your 
office does not subscribe to many, or any, of the period- 
icals, as any article or ote indexed may be obtained in 
photostat at a reasonable cost upon application to the 
Editor. 

The Index covers all leading legal periodicals of the 
United States, England and the British Colonies, over 
100 in all. 

There are numerous cumulations which simplify the use 
of the Index. A table of cases commented upon will 
prove an indispensable feature in every office. 

For detailed information regarding method and fre- 
quency of publication, subscription rates, etc., apply to 
the Business Manager of the Association. 


THE H. W. WILSON COMPANY 


950 University Avenue 
New York, N. Y. 











TOPICAL INDEX 
for 


AMERICAN BAR 
ASSOCIATION JOURNAL 


VOLS. I—XXIII 


Price, $1.00 


Send check and order to 
AMERICAN Bar ASSOCIATION JOURNAL 
1140 N. Dearborn St., Chicago 























AMERICAN Bar ASSOCIATION JOURNAL 





(astle 


that CRUMBLE 


may be carefully and 


istles 


like neglected castles, may 


crumble for fat to leave their disposition in the 
hands of one adequately bonded by a responsible 
corporate swrer} 

Some estates crumble through the faithlessness 


of the fid ministering them. More often 


they dwindle through well intentioned failure to 


comply ful requirements. The super- 


vision exercise n experience 1 corporate surety 
often hel; s ke If estates do suffer 


loss le tl 


pally ci e€ against the fiduciary, resto- 
ration 1s mad the surety 
AMERICAN SuRI ind New York CASUALTY Com- 
PANIES Offer mat years’ experience in fiduciary 
matters plus fir strength and prompt, intelli 
yent sé 


PREVENT — DO NOT LAMENT LOSS! 


AMERICAN SURETY 


COMPANY 
NEW YORK CASUALTY 
COMPANY 


HOME OFFICES: NEW YORK 
Both Companies write Fidelity, Forgery and Surety 
Bonds and Casualty Insurance 


/ lad 
Your ( liemts - 
Lf? 


and their esteem 


of your services 


In no other profession or business is the use 
of correct papers of the best quality as essen 
tial as in the legal profession. 


uality paper imparts a definite feeling of 


dignity and prestige 


lo essential details 


uality paper affords one of the best of the 
few methods available to you ethically to 


advertise your professional services 


uality paper tells all those with whom you do 

business that you pay meticulous attention 

ry uality paper in ils strength and resistance 
¥ to wear and age assures a permanency of 

the documents you prepare and which your 


clients have a right to expect 


FATONS BERKSHIRE 
TYPEWRITER PAPERS 


have for years held preferred position in many of 
the best law offices in this country. Among the Berk 
shire Typewriter Papers there is offered a weight 
and finish for every legal use, at a price that suits 
the purpose. 


EATON'S BERKSHIRE TYPEWRITER PAPERS 


are sold by leading commercial stationers. (If your 
own dealer is unable to supply you, a line to us 
will promptly put you in touch with a satisfactory 
dealer.) 


We will be glad to send you a useful sample book 
of Berkshire Typewriter Papers, designed for the 
legal profession. 


[his watermark ¢ATON's 
*rypewriter* = |8 our signature 
PAPERS * ' 
& of quality 
“Rxsui\* 


TTSFIELD, MA 


ACHUSETTS 





1 
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LIGHT THIS LAMP 


Old age takes on a cheerful and more promising aspect 


when proper preparations are made. 


Life insurance can assure independence late in life. 
Further, it can guarantee protection for the 
dependents should the insured fail to survive 


them. 


The Prudential man will be glad to assist you 
S ¢ 


in planning a program. 











thea) rudential 


Insurance ¥ Company of America 


Home Office, NEWARK, N. J. 
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Announcing— 


FEDERAL RULES SERVICE 


EDITED BY JAMES A. PIKE and HENRY G. FISCHER 


A WEEKLY LOOSE-LEAF SERVICE 


with 


Permanent Bound Volumes on the 
New Federal Rules of Civil Procedure 


containing 


CASES—tThe Text of all the Federal decisions (many heretofore unreported) 
construing the new Rules since their effective date (September 16, 1938). The 
current cases made available by the Department of Justice within a few 
days after they are handed down. are furnished by the SERVICE weekly. 
These cases are compiled by Alexander Holtzoff, Special Assistant to Attorney 
General Frank Murphy, and Allen R. Cozier, Special Attorney in the Depart- 
ment—who also prepare the headnotes. 


THE COMMENTARY OF EXPERTS—A full text discussion, supplemented 
weekly, of difficult questions and doubtful points—which emerge from the 
welter of decisions—already often conflicting. In view of the fact that the 
authors are daily engaged in pleading and practice as divisional specialists 
and consultants with respect to the New Federal Procedure, these discussions 
should be intensely practical in flavor. 


LAW REVIEW ARTICLES—A digest of all law review articles and notes 
on procedural points, analyzing the major problems presented by the new 
practice. 


DISTRICT COURT RULES—The Rules of the various District Courts. rap- 
idly being adopted to supplement the Federal Rules, furnished immediately 
as each set is adopted or amended. 


STATE CITATOR—Citations of the procedural decisions of courts of every 
State for use in State practice or as authority on similar provisions of the new 
Rules. 


ANNUAL SUBSCRIPTION, $25.00 including Loose-leaf Binder and Bound Volume. 


CALLAGHAN & COMPANY 


101 EAST OHIO STREET 
CHICAGO 
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YOU Can Benefit.. | fam a) 


fom fey 


aniziovs 
ter ore <teu* 


By a complete knowledge | @) 


of the advantages of | 
organizing Corporations | pelaws 
under the Delaware Law  - 


| 
y 
% 
en 


— ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
and the efficient services rendered by Corporation Service 


| CHECK BOOKLETS DESIRED 


Company are well worth investigating. 
NO OBLIGATION 


For your information we have prepared the four 
a ; [ § | PROFITS To you 
valuable descriptive booklets shown at the right. You Using Corporation $ 
are invited to get your free copies today. Just check vice Company ! 


izing ( orp 


the booklets you desire, cut or tear out the coupon, awar 
and mail to the address below. The booklets will be Forms for 

O 2 ing Delawa 
sent to you by return mail. i 


0 3, on 
Corporation Service Company ' oc 
Delaware Trust Building Wilmington, Delaware ' ™ 











Prompt Service IN every city and county seat through- 


on Court Bonds out the United States, there is a 


—Everywhere U.S. F. & G. agent—equipped with the 





necessary powers to give you immedi- 
ate service on fiduciary bonds and on 
bonds required to guarantee compli- 
ance with decrees of the court. You are 


invited to make full use of this service. 


OW. Sok & Go 


Originators of the Slogan 
, ‘ UNITED STATES FIDELITY & GUARANTY COMPANY 


igent 


Home Office: BALTIMORE 
























































FEDERAL CODE ANNOTATED 
The Corrected Code 


@ 
FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


. * 
ss featu ring It is based upon the (Authorized)* 
Government Code 
. 
A citation to any modern 


U.S. Code is the same as 
a citation to FCA 


* 
It is the Only Compilation 


of Federal Statutes that points out 
the Thousands of Errors in 








“ the present U.S. Code* 
.. convenience * 
Many other 
Exclusive Features Including Low 
Cost and Inexpensive Upkeep 
* 
wd It will Pay You to Investigate 
This Code 
* 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 








.. accuracy The Bobbs-Merrill Co. 


INDIANAPOLIS, IND. 
v 


*In 1926 Congress adopted the present U.S. Code as prima facie the law, but provided 
that while it is presumed to be the law, such presumption is rebuttable if the Code is at 
variance with the official Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the lew as it actually exists. 











THE OWNERSHIP OF 
CORPUS JURIS SECUNDUM 











The ownership of Corpus Juris Secundum is a 
badge of distinction, as those who own it are 
enrolled in the company of the nation's greatest 
judges and lawyers. 


Cited and quoted more frequently than any 
other legal publication—in daily use in thousands 
upon thousands of law offices—Corpus Juris 
Secundum has been universally accepted as the 





nation's outstanding legal research tool. 


To those judges, lawyers and students of the law 
who have not as yet acquired Corpus Juris Se- 
cundum, we address this invitation to investigate 
this work of excellence and quality which can now 
be acquired on such liberal terms. 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Avenue Extension 
Brooklyn, New York 





Library of Congress, 
Perodical Division, 


a a 
waSQlngton, D. 
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FEDERAL RULES SERVICE 


EDITED BY JAMES A. PIKE and HENRY G. FISCHER 





A WEEKLY LOOSE-LEAF SERVICE 


with 


Permanent Bound Volumes on the 
New Federal Rules of Civil Procedure 


containing 


CASES—tThe Text of all the Federal decisions (many heretofore unreported) 
construing the new Rules since their effective date (September 16, 1938). The 
current cases made available by the Department of Justice within a few 
days after they are handed down, are furnished by the SERVICE weekly. 
These cases are compiled by Alexander Holtzoff, Special Assistant to Attorney 
General Frank Murphy, and Allen R. Cozier. Special Attorney in the Depart- 
ment—who also prepare the headnotes. 


THE COMMENTARY OF EXPERTS—A full text discussion, supplemented 
weekly. of difficult questions and doubtful points—which emerge from the 
welter of decisions—already often conflicting. In view of the fact that the 
authors are daily engaged in pleading and practice as divisional specialists 
and consultants with respect to the New Federal Procedure, these discussions 
should be intensely practical in flavor. 


LAW REVIEW ARTICLES—A digest of all law review articles and notes 
on procedural points, analyzing the major problems presented by the new 
practice. 


DISTRICT COURT RULES—The Rules of the various District Courts. rap- 
idly being adopted to supplement the Federal Rules, furnished immediately 
as each set is adopted or amended. 


STATE CITATOR—Citations of the procedural decisions of courts of every 
State for use in State practice or as authority on similar provisions of the new 
Rules. 





ANNUAL SUBSCRIPTION, $25.00 including Loose-leaf Binder and Bound Volume. 


CALLAGHAN & COMPANY 


401 EAST OHIO STREET 
CHICAGO 





Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Entered as second ciass matter Aug. 25, 1920. at tne Post Office at Chicago. Ill., under the Act of Aug. 24, 1912 
Price: Per Copy, 25c; Per Year, 88; To Members, 81.50: To Students in Law Schools, $1.50 
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the New TERNAL REVENUE CODE 


RECODIFIED AND REENACTED BY CONGRESS 


FEBRUARY 10, 1939 ANNOTATED 


Contcnt4: 1. The full text of the Internal Revenue Code. 

' 2. The text of the former income, estate, and gift tax 
acts from 1918 to date. 

3. Complete annotations from the beginning of the 
Government to date, affecting all legislation of Con- 
gress, past and present, on the subject of internal 
revenue. 


























4. Complete tabulation of all internal revenue laws, 
coordinating the same with the text of the new Internal 
Revenue Code. 


5. Annotations to all internal revenue expedients of 
Congress to raise revenue in the past. 

6. Complete index to the entire volume. 

Always up-to-date by quarterly issues. 





a 


The lawyer who specializes in tax work finds that Mason's 


Internal Revenue Code Annotated is the ONLY publication 
that compares all Income Tax acts from 1913 to 1939 by a 
composite presentation thereof 

The lawyer who upon occasion has an internal revenue case, 
finds that he is completely equipped to delve into all authori- 
ties upon all revenue provisions when he has Mason's Internal 
Revenue Code Annotated, and he does not have to lay out sev- 


5 8 


$1500 


LOOK at the book before you buy it. We accord you this privilege. 
Quarterly 


SERMON MASON PUBLISHING COMPANY * sinacon 


eral hundred dollars a year to be so equipped 























Any Kind of Court What type of court bond do you re- 
’ ; quire? The U. S. F. & G. organization 
Bond Without Delay offers almost every conceivable type 
—Anywhere of bond to satisfy judgments and 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S. F.&G. agent with power to issue 
court bonds and other judicial bonds 
at a moment's notice. 


W. S18 & G. 


Originators of the Slogan: UNITED STATES FIDELITY & GUARANTY COMPANY 


“Consult your Agent or 

















Broker as vou would your 





Home Office: BALTIMORE 


tor or Lawyer 
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For forty-nine years, attorneys have been 
turning to F&D for bonds in connection with 
the administration of estates... bonds in 
cases of replevin, attachment, garnishment 
...and bonds required in other court 


actions. § 9500 experienced agents and 44 
underwriting offices make it convenient 
F | 1) E L] TY for attorneys and their clients to obtain 
prompt service. 
and DEPOSIT 


BALTIMORE BURGLARY, R 
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The Tax Commissioner of the 
State of Delaware has issued a state- 
ment emphasizing the statutory and con- 
stitutional provisions exempting shares 
of stock and securities of Delaware cor- 
porations held and income received 
therefrom by non-residents from Dela- 
ware taxes during the life or upon the 
death of such non-resident holders. 
This official statement was prompted 
by many inquiries from lawyers arising 
out of the recent United States Supreme 
Court decisions apparently permitting 
taxation upon death of security holders | | cock Without Par Vahue 
by two or more states. , ~~ 
Copies of this statement will be sent 7 
gratis to lawyers upon request. — 





Lew 


j CHECK BOOKLETS DESIRED 
NO OBLIGATION 
0 “PROFITS TO YOU 
Using Corporation Scr- 
vice Company for Organ- 
izing Corporations in Del- 
aware 
0 “Forms for Organiz- 
ing Delaware Corpora- 
tions 


O B Digest of Delaware 


Corporation Law 


Corporation Service Company | Bs Le age 
Delaware Trust Building Wilmington, Delaware | tng oe Delaware 


Complete organization forms showing exact cost of incorporating 
in Delaware, DIGEST of law and pamphlet describing the par- 
ticular value of our service to lawyers, sent free upon request. 














MASON'S 
FEDERAL COURT RULES ANNOTATED 


A special service furnished by the publishers of Masons U. S. Code Annotated. 

A Handbook setting forth the latest text of the rules of the Supreme Court of 
the United States—the Admiralty Rules—the Equity Rules—the rules of each of 
the circuits of the Cireuit Courts of Appeal, including the District of Columbia 
the Rules of Civil Procedure for the District Courts of the United States—the Crim- 
inal Procedure Rules for the District Courts—the rules of the Court of Claims—the 
rules of the Court of Customs and Patent Appeals—the rules of the United States 
Board of Tax Appeals—Orders and Forms in Bankruptcy—and the annotations to 
the rules of the District Courts in the various judicial districts of the United States. 

All of these rules fully annotated to the decisions of all the courts in the United 
States, both federal and state, and to the provisions of the United States Code bear- 
ing on the subject matter of the various rules. 

Each set of rules separately indexed. 

Continuation Service. Issued quarterly and cumulated at the end of each year. 
Mason’s Federal Court Rules Annotated will be kept to date, not only as to amend- 
ments of the text and new rules. but as to all current annotations. 





Cost of Service 
The Handbook 


Continuation Service (gee gen)... 
Write to: 
MASON PUBLISHING CO... 500 Robert St.. St. Paul, Minn. 






































FEDERAL CODE ANNOTATED 
The Corrected Code 
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FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


* - 
ss featuring It is based upon the (Authorized)* 
Government Code 
* 
A citation to any modern 


U.S. Code is the same as 
a citation to FCA 


* 
It is the Only Compilation 
of Federal Statutes that points out 


the Thousands of Errors in 
the present U.S. Code* 


.. convenience * 
Many other 


Exclusive Features Including Low 
Cost and Inexpensive Upkeep 


* 


wi It will Pay You to Investigate 
This Code 


* 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 


,. accuracy | THe Sette Mera to 
v 





*In 1926 Congress adopted the present U.S. Code as prima facie the law, but provided 
thet while it is presumed to be the law, such presumption is rebuttable if the Code is at 
variance with the official Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the law as it actually exists. 























THE SUN Never SETS ON 
Corpus Juris SECUNDUM 





Like the British Empire with its far-Alung dominions 
and possessions, the sun never sets on Corpus 


Juris Secundum. 


In daily use in all our 48 states, 2 territories, 6 
possessions and 14 foreign countries as well, it is 
indeed the universally accepted authority on the 
law of the United States. 


From the Atlantic to the Pacific, from the Gulf to 
the Canadian border — in far-off Australia and 
China, Egypt and Brazil and in the halls of justice 
in England and France as well, it is consulted with 
confidence by all who search for our law and 


authorities. 


To own this work of unparalleled accuracy and 
completeness is to possess the legal encyclopedia 
whose fame knows no boundaries. 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn, New York 


Library of Congress, 
Perodical Division, 
Washington, D. Cc. 
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Now Ready 


FEDERAL RULES SERVICE 


EDITED BY JAMES A. PIKE and HENRY G. FISCHER 


A WEEKLY LOOSE-LEAF SERVICE 


with 


Permanent Bound Volumes on the 
New Federal Rules of Civil Procedure 


containing 


CASES—tThe Text of all the Federal decisions (many heretofore unreported) 
construing the new Rules since their effective date (September 16, 1938). The 
current cases made available by the Department of Justice within a few 
days after they are handed down, are furnished by the SERVICE weekly. 
These cases are compiled by Alexander Holtzoff, Special Assistant to Attorney 
General Frank Murphy, and Allen R. Cozier. Special Attorney in the Depart- 
ment—who also prepare the headnotes. 


THE COMMENTARY OF EXPERTS—A full text discussion, supplemented 
weekly, of difficult questions and doubtful points—which emerge from the 
welter of decisions—already often conflicting. In view of the fact that the 
authors are daily engaged in pleading and practice as divisional specialists 
and consultants with respect to the New Federal Procedure, these discussions 
should be intensely practical in flavor. 


LAW REVIEW ARTICLES—A digest of all law review articles and notes 
on procedural points, analyzing the major problems presented by the new 
practice. 


DISTRICT COURT RULES—The Rules of the various District Courts. rap- 
idly being adopted to supplement the Federal Rules, furnished immediately 
as each set is adopted or amended. 


STATE CITATOR—Citations of the procedural decisions of courts of every 
State for use in State practice or as authority on similar provisions of the new 
Rules. 


ANNUAL SUBSCRIPTION, $25.00 including Loose-leaf Binder and Bound Volume. 


CALLAGHAN & COMPANY 


401 EAST OHIO STREET 
CHICAGO 


Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
Price: Per Copy, 25c; Per Year, $3; To Members, $1.50; To Students in Law Schools, $1.60 
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the New a INTERNAL REVENUE CODE 


RECODIFIED AND REENACTED BY CONGRESS 


FEBRUARY 10,1929 A raren 


Contents: 1. The full text of the Internal Revenue Code. 

2. The text of the former income, estate, and gift tax 
acts from 1918 to date. 

3. Complete annotations from the beginning of the 



























Government to date, affecting all legislation of Con 
gress, past and present, on the subject of internal 
revenue. 

4. Complete tabulation of all internal revenue laws, 


coordinating the same with the text of the new Internal 
Revenue Code. 

5. Annotations to all internal revenue expedients of 
Congress to raise revenue in the past. 

6. Complete index to the entire volume. 

Always up-to-date by quarterly issues. 





The lawyer who specializes in tax work finds that Mason's 
Internal Revenue Code Annotated is the ONLY publication 
that compares all Income Tax acts from 1913 to 1939 by a 
composite presentation thereof. 

The lawyer who upon occasion has an internal revenue case, 
finds that he is completely equipped to delve into all authori- 
ties upon all revenue provisions when he has Mason’s Internal 
Revenue Code Annotated, and he does not have to lay out sev- 
eral hundred dollars a year to be so equipped. 





LOOK at the book before you buy it. We accord you this privilege. 


SEEESEEEIECD MASON PUBLISHING COMPANY © iinuszor 
A BINDER 


TOPICAL INDEX 
for the 
for JOURNAL 


AMERICAN BAR We are prepared to furnish a binder into 


which ——— oanes oe She Seueae oan Be 

inserted an rom which they can e- 

ASSOCIATION JOURNAL tached with ease by means of a special 

device. 

It can be used merely for current numbers 

VOLS. I—XXIlII or as a permanent binding for the volume 
and placed on the shelf with other books. 

Some desirable features: 1. The Binder 

opens flat. 2. There is no tightness of the 


inside margin. 3%. There is no tiresome 
punching of holes in side of the issue. 











Dr} The Binder has backs of Art Buckram, 
Price, $1.00 with the name “American Bar Association 
Journal” stamped on it in gilt letters, and 
presents a rather handsome appearance. 


The price is $1.50, which is merely manu- 
facturer’s cost, plus mailing charge. Please 


Send check and order to mail check with order. 
AMERICAN Bar ASSOCIATION JOURNAL AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago JOURNAL 


1140 NORTH DEARBORN ST., CHICAGO, ILL. 
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*‘Most 
Satisfactory”’ 


—the verdict 
of Thousands of Law- 
yers Since 1886. 





“Challenge” 


EYELET PRESS 
CP00000000000000 


Invented by a Lawyer, marketed primarily 
for the Legal Profession, nothing has ever 
quite so satisfactorily answered the impera- 
tive demand for a secure fastening, as has 
this device 


O 


This machine, in one operation, perforates and 
drives the brass “Challenge” Eyelet thru from 
2 to 50 sheets of average business bond. It con- 
verts the eyelet, if desired, into the hollow- 
headed commercial type for sealing ribbon; it 
is the one machine on the market that removes 
its eyelet—a great convenience when adding ma- 
terial to a packet already fastened. 


capacity 50 sheets. .$ 6.50 


In two sizes: No. 1 
No. 2 capacity 100 sheets.. 15.00 


O 


Rigidly guaranteed for five years perfect service. 








O 


At all leading Stationers. Send for catalog and 
demonstration. 


Edw. L. Sibley Mfg. Co., Ine. 


BENNINGTON, VERMONT 


“Challenge” Presses, K-O Punches, Duplex Perforating 
Punches, “Challenge” Eyelets, Flange Rings. 
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A FAIR question — and 

one easily answered 
with facts. Last year em- 
ployers filed claims for em- 
ployee dishonesty every six 
minutes of the business day. 
Surety companies paid out 
about $13,000,000 to satisfy 
them, at the rate of $90 a 
minute. 


But this includes only those 
embezzlements that were 
known and indemnified — 
believed to be merely 5% 
to 10% of the real total. 
Thousands of losses occur in 
establishments having no 
protection . . . where the 
employer is a to bank 
on the “unknowable”, risk 
loss and take the conse- 
quences. ... 


Bonding employees pays! 
It is the one sure and eftec- 
tive means by which employ- 
ers can recover losses that 
are caused by the dishonesty 
of employees. 


PREVENT — DO NOT 
LAMENT LOSS! 
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The Tax Commissioner of the 
State of Delaware has issued a state- 
ment emphasizing the statutory and con- 
stitutional provisions exempting shares 
of stock and securities of Delaware cor- 
porations held and income received 
therefrom by non-residents from Dela- 
ware taxes during the life or upon the 
death of such non-resident holders. 

This official statement was prompted 
by many inquiries from lawyers arising 
out of the recent United States Supreme 
Court decisions apparently permitting 
taxation upon death of security holders 
by two or more states. 

Copies of this statement will be sent 
gratis to lawyers upon request. 





J Cremion Seon 
| CHECK BOOKLETS DESIRED 
NO OBLIGATION 
ie “PROFITS TO YOU— 
Using Corporation Ser- 
vice Company for Organ- 
izing Corporations in Del- 
aware.”” 


Oo @ * Forms for Organiz- 


ing Delaware Corpora 
tions. 


O BS Digest of Delaware 
Corporation Law.’ 


O “Stock without Par 


Corporation Service Company! | 


Delaware Trust Building Wilmington, Delaware | Cosparetion Law 
" | 





Complete organization forms showing exact cost of incorporating 
in Delaware, DIGEST of law and pamphlet describing the par- 
ticular value of our service to lawyers, sent free upon request. 
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Court and Fiduciary Let the U. S. F. & G. man supply your 
Bonds Available in judicial bonds. There’s an agent in 
Every County Seat every county seat equipped with pow- 
er to issue them without delay. Look 
to him for fiduciary, court, and mis- 
cellaneous judicial bonds backed by 
the strength and service facilities of 


the U. S. F. & G. organization. 


UW. Silk & Ge 


UNITED STATES FIDELITY & GUARANTY COMPANY 


Home Office: BALTIMORE 
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FEDERAL CODE ANNOTATED 
The Corrected Code 


4 


FCA 


is the most Completely Annotated 
Compilation of U. S. Statutes 


= * 
es featu ring It is based upon the (Authorized)* 
Government Code 
* 
A citation to any modern 


U.S. Code is the same as 
a citation to FCA 


* 


It is the Only Compilation 
of Federal Statutes that points out 
the Thousands of Errors in 
the present U.S. Code* 


.. convenience * 


Many other 
Exclusive Features Including Low 
Cost and Inexpensive Upkeep 


* 


cnd It will Pay You to Investigate 
This Code 


* 


FULL INFORMATION 
MAY BE OBTAINED 
FROM 


. accuracy | Te Rebbe Meri o, 
v 





*In 1926 Congress adopted the present U.S. Code as prima facie the law, but provided 
thet while it is presumed to be the law, such presumption is rebuttable if the Code is at 
variance with the official Revised Statutes (1874) and the subsequent Statutes at Large. 

FCA users have the law as it actually exists. 























C.J.S. IN THE COURTS 


The owner of Corpus Juris Secundum possesses the 
lawyer's most indispensable working tool—a legal 
text so clear, understandable and exhaustive, so 
accurately supported by all the cases, that it is 
accepted as authority by our highest courts and 
cited and quoted countless times by our most 
learned judges. 


The prestige which Corpus Juris Secundum has 
earned among the Judiciary of the nation is 
epitomized in the following statement of the Hon. 
E. T. Bishop, Judge of the Appellate Department, 
Superior Court of California: 


“I should consider my chambers inefficiently ar- 
ranged if I had to get up from my desk to reach for 
a volume of Corpus Juris Secundum. You are ren- 
dering a great service to the profession.” 


lf you use the same text in advising your client that 
the court uses in deciding your issues, it is logical 
to assume that you and the court will reach the 
same conclusion. 


Hence, you can profit by the universal acceptance 
of C.J.S. by our highest courts through making it a 
permanent addition to your library and citing and 
quoting its text in your briefs and arguments. 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn, New York 
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NEGLIGENCE 
COMPENSATION 


Two volumes 


CASES — 





Only $7.50 ANNOTATED 


per volume 
(Vols. 1-5, New Series) 


1 AW— The law of automobiles, torts, personal injuries 
and workmen’s compensation kept conveniently up to 
date; late trends and developments discussed, analyzed, 


illustrated. 


FACTS— In negligence and compensation cases, fact 
precedents control. N.C. C. A. gives you al// the per- 
tinent facts; leads you to them by the simplest, most 
direct route—that fact-finding masterpiece, the Common- 
Sense Index (over 2000 fact and law titles for the first 


four volumes alone). 


FORMS — A library of them. Pleadings as actually used 
in the cases reproduced. Instructions by the thousands 
those actually given in the trial of cases or approved 


as correct by reviewing courts. 


CALLAGHAN & COMPANY 


| 401 East Ohio Street Chicago, Illinois 






















Published Monthiy by American Bar Association at 1140 Norto Dearvorn Street, Chicago, Illinois 
Entered as second ciass Matter Aug. 23, 1¥zu. at tne rost Uffice at Coicago, iL... anger te Act oi Aug. 24, 1918. 
Price: Per Copy, 85c: Per Year, 88: To Memoers. $1.50: To Students in Law Schools. 8). 
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| THESE WITNESSES 
KNOW 





Every community in the nation has its 


quota of life insurance beneficiaries. 


In some instances they are those men and women of 
advanced years who are living on the pro- 


ceeds from their own policies. 


But in greater numbers they are the widows 
and children who know the comforts 
of life despite the loss of their bread- 


winners. 


Ask them whether they believe in life insurance. 


the rudtential 


Insurance ¥ Company of America 


Home Office, NEWARK, N. J. 
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I paid two dollars 


for this Legal Handbook 
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LE he omy oun 


thon sale of ‘‘laymen's guides"’ to the in- 
tricacies of the law indicates that a great 
many people have never heard that the man 
who is his own lawyer has a fool for a client. 
And what the Army calls ‘‘Guardhouse Law- 
yers’’ make much business for the legal pro- 
fession. Every practical business man turns to 
his lawyer for legal advice based not only on 
knowledge, but on the special experience and 
viewpoint which come from long practice in 
the law actually applied to business problems 


Legal aid societies exist for the poor 


When the attorney advises his clients as to 
Fidelity or Surety Bonds or needed insurance 
“$50 


worth of insurance.’ He takes advantage of 


protection, he does not just suggest, 


the knowledge and full services of an expert 














purchasing agent in the complex insurance 
field, like himself a specialist. No worries 
about uncovered risks or vital service details. 


Like the attorney, the insurance agent or 
broker is a middleman, rendering indispen 
sable service in his own special field. And 
because we believe in the middleman’'s func- 
tion and services, we refuse to accept business 
direct because it is not in the interests of the 
company or the assured to do so. When you 
buy National Surety Fidelity Bonds, Surety 
Bonds, Burglary or Forgery Insurance through 
your local insurance agent or broker, you deal 
with a customer and friend who is a fellow 
member and supporter of the American Busi- 


ness System. 


NATIONAL SURETY CORPORATION 


VINCENT CULLEN, President 
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his lawyer for legal advice based not only on 
knowledge, but on the special experience and 
viewpoint which come from Jong practice in 
the law actually applied to business problems 
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worth of insurance.’ He takes advantage of 


the knowledge and full services of an expert 
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because we believe in the middleman’s func- 
tion and services, we refuse to accept business 
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*‘Most 
Satisfactory”’ 


the verdict 
of Thousands of Law- 
yers Since 1886. 





“Challenge” 


EYELET PRESS 
C00000000000000 


Invented by a Lawyer, marketed primarily 
for the Legal Profession, nothing has ever 
quite so satisfactorily answered the impera- 
tive demand for a secure fastening, as has 
this device. 


O 


This machine, in one operation, perforates and 
drives the brass “Challenge” Eyelet thru from 
2 to 50 sheets of average business bond. It con- 
verts the eyelet, if desired, into the hollow- 
headed commercial type for sealing ribbon; it 
is the one machine on the market that removes 
its eyelet—a great convenience when adding ma- 
terial to a packet already fastened. 


In two sizes: No. 1 capacity 50 sheets. .$ 6.50 
No. 2 capacity 100 sheets.. 15.00 


O 


Rigidly guaranteed for five years perfect service. 





O 


At all leading Stationers. Send for catalog and 
demonstration. 


Edw. L. Sibley Mfg. Co., Inc. 
BENNINGTON, VERMONT 


“Challenge” Presses, K-O Punches, Duplex Perforating 
Punches, “Challenge” Eyelets, Flange Rings. 
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A BINDER 


for the 


JOURNAL 


We are prepared to furnish a binder into 
which separate issues of the Journal can be in- 
serted and from which they can be detached 
with ease by means of a special device. 


It can be used merely for current numbers or 
as a permanent binding for the volume and 
placed on the shelf with other books. 


Some desirable features: 1. The Binder opens 
flat. 2. There is no tightness of the inside 
margin. 3. There is no tiresome punching of 
holes in side of the issue. 


The Binder has backs of Art Buckram, with 
the name “American Bar Association Journal” 
stamped on it in gilt letters, and presents a 
rather handsome appearance. 


The price is $1.50, which is merely manufac- 
turer’s cost, plus mailing charge. Please mail 
check with order. 


AMERICAN BAR ASSOCIATION 
JOURNAL 


1140 NORTH DEARBORN ST... CHICAGO, ILI 




















TOPICAL INDEX 


for 


AMERICAN BAR 
ASSOCIATION JOURNAL 


VOLS. I—XXIIl 


Price, $1.00 


Send check and order to 
AMERICAN Bar ASSOCIATION JOURNAL 
1140 N. Dearborn St., Chicago 
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FIDELITY 
and DEPOSIT 


COMPANY OF MARYLAND 
BALTIMORE 











For half a century, attorneys have been 


turning to F&D for bonds in connection with 
the administration of estates... bonds in 
cases of replevin, attachment, garnishment 
...and bonds required in other court 
actions. § 9500 experienced agents and 44 
underwriting offices make it convenient 
for attorneys and their clients to obtain 


prompt service. 
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are | OF Vole to 
YOU 


CT | “PROFITS TO 
YOU — Using Cor- 
poration Service Com- 
pany for organizing 
Corporations in Dela- 


ware.” 


Pe 28 86 Se ee ee 





DeLAw ARs 
COMPO ATION Law tet 


— 











plete knowledge of the out this ad — checking the Corporation Law.” 
advantages of organizing cor- booklets you desire, and mail 
porations under the Delaware to Corporation Service Com- 
Law, and the efficient services pany, Delaware Trust Build- 
offered by Corporation Service ing, Wilmington, Dela- 
Company. ware. The booklets 

The four valuable descrip- _ will be sent to you 

tive booklets shown above are by return mail. 


Corporation Service Company 


Delaware Trust Building Wilmington, Delaware 


“Stock without Par 
Value Under Dela- 
ware Corporation Law.” 


C] fy ‘Forms for Organ- 
izing Delaware Cor- 


porations.” 


OU can profit by a com- yours for the asking. Tear 0 “Digest of Delaware 























CHECK BOOKLETS DESIRED 
NO OBLIGATION 
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Agents in Every County Seat throughout 


the United States, with authority to issue immediately | 





any type of bond required by the Courts, are one reason 
for the front rank position of the U.S. F. & G. as a writer 


of Court Bonds. Make use of this service. 


Wo S018 & Go 


UNITED STAIES FIDELITY & GUARANTY COMPANY 





Home Office: BaALTIMorE 























Originators of the Slogan ‘Consult your Agent or Broker as you would your Doctor or Lawyer 













































The Tneatise of a Master... 


THOMPSON on REAL PROPERTY 


[PERMANENT 


EDITION | 


4g GEORGE W. THOMPSON 


B. S., L. L. B. (MICHIGAN) 


Author of “Wills,” “Examination of Titles,” “ Abstracts,” “Construction of Wills,” “Real Property.” 


A COMPLETE LIBRARY OF REAL 


Thousands of new cases 

have been decided since the 
publication of the first edition. 
Fundamental! principles have been 
given new applications especially 
as they have been affected by re- 
cent federal and state legislation. 
Lawyers have felt a need, mount- 
ing into a demand, for a new edi- 
tion. 

To this end, George W. Thomp- 
son has devoted years of earnest 
effort. He has considered every 
new question that has arisen in the 
last 15 years. He has sought the 
counsel of leading property law- 
yers all over the country as to 
what new material should go into 
this work. He has probed every 
source to insure the completeness 
and thoroughness of the work and 
make it the outstanding authority 
on the subject. 


In this new edition the author 
has followed the original plan of 
treatment but has enlarged prac- 
tically every section, included 
many new sections and has added 
new material on: 


@ Oil and gas grants, leases and 
options. 


® Miscellaneous statutory liens. 


@ Zoning ordinances and restric- 
tions on the use of property. 


@ Moratorium statutes and fore- 
closure questions as affecting 
third parties. 


@ New problems relating to ease- 
ments. 


@ New developments in the law of 
perpetuities. 
@ Community property. 


® Dedication of lands for public 
use. 


@ Flowage rights. 


PROPERTY LAW 


A host of other newer questions 
resulting from more recent appli- 
cation of old principles are all 
treated fully and thoroughly. The 
text has been revised completely 
and expanded so that the scope of 
the new work has been increased 
by more than a third. 

Use has been made of the Re- 
statement of the Law to the end 
that the courts and lawyers of the 
various states may be apprised of 
any local variations or conform- 
ing decisions. 


COMPLETE SET—12 VOLUMES 


with special pockets for future sup- 
plementation. Bound in Dupont 


Maroon § Coo 

Fabrikoid . . ] ? Deli 
with special allowances for the old 
edition. See your bookseller or write 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 

















Anything Less 
Will Not Suffice 


“Just as a knowledge of all the facts is 
necessary for a judicial determination 
of a controversy, so is a knowledge or 
study of all the reported cases neces- 
sary to a complete presentation of re- 
sulting legal principles. Anything less 
will not suffice. A knowledge of all 
the law means a knowledge of all the 


decisions which made it law.” 
‘ 


The text of Corpus Juris Secundurn affords a complete 
restatement of ALL the law based on ALL the cases, and 
the footnotes of Corpus Juris Secundum give access to ALL 
reported cases from ALL courts of record in this country, 


from the wery beginning down to date. 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn, New York 


Library of Congress, 
rPerodical Division, 
washington, D. C. 
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We announce now ready 


Fletcher's Corporation Forms Annotated 


Third Edition 
by 
CLARK A. NICHOLS 
Author of 
NICHOLS CYCLOPEDIA OF LEGAL FORMS, ETC. 


Five Volumes Bound in Blue Keratol Price $45.00 


This edition is the first thoroughly annotated collection of cor- 
poration forms ever published. Its function is to integrate the 
forms with the law of corporations. 


The period from 1929 to date tested almost every sort of cor- 
poration device, and many of them were found wanting from 
the standpoint of protection to the client. This work is designed 
to give that protection. 


Nichols’ revision of Fletcher's Forms is annotated completely 
and thoroughly with references to decisions, statutes, works on 
corporation law, finance and economics, law review articles, 
the Annotated Case System, and, of course, it is keyed section 
by section to Fletcher’s Cyclopedia of Corporations. 


Following the plan adopted in Nichols Cyclopedia of Legal 
Forms, it tells the lawyer what the law is, or where to find it, in 
conjunction with every subdivision. The cautions and reminders 
are especially valuable. The use of certain forms or clauses is 
frequently inadvisable under certain circumstances, and Mr. 
Nichols has added warning notes wherever necessary to guard 
lawyers against error. 


The new edition of Fletcher's Forms will be kept to date by 
means of pocket supplements published annually. 


Terms: 6% discount for cash or $10.00 cash and $5.00 monthly. 
Descriptive literature sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 





Published Monthly by American Bar Association at 1140 North Dearborn Street, Illino: 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act o Aug. 34, 1912. 
Price: Per Copy, 25c; Per Year, $8; To Members, $1.50: To Students in Law Schools, $1.60 
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Princeton 
Uniwersity Press 





’ 


TOPICAL INDEX 











COURT OVER 
CONSTITUTION 


BY EDWARD S. CORWIN. A lively, authoritative 
survey of the role that the Supreme Court veto was 
intended to play in Congressional legislation. Mr. 
Corwin is professor of jurisprudence in Princeton 
University. $2.50. 


Also by Professor Corwin 


The Constitution 
and What It Means Today 


“It makes the Federal Constitution a living and 
vivid document.” —Saturday Review. Sixth revised 
edition. $2.00. 


The Commerce Power 
vs. States Rights 


That Congress had more power to regulate com- 
merce in 1824 than it did a hundred years later is 
made abundantly clear in this forceful analysis of 
how such a paradox came to be. $2.50. 


THE BRANDEIS WAY: 
A Case Study in the Workings of Democracy 
BY ALPHEUS THOMAS MASON. The battle for savings 
bank life insurance and how it proves that democracy 
can be achieved in America. $3.00. 


for 


AMERICAN BAR 
ASSOCIATION JOURNAL 





VOLS. I—XXIII 


Price, $1.00 











Send check and order to 
AMERICAN Bar ASSOCIATION JOURNAL 


1140 N. Dearborn St., Chicago 


Princeton University Press, Princeton, N.J. 
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A Satisfactory Binder for the Journal 








Binder Opens 
Flat 


No Tightness 
of Inside 
Margin 


No Punching 
of Holes in 
Side of Issue 








The Binder has backs of art buckram, with the name AMERICAN BAR ASSOCIATION JOURNAL stamped in 
gilt letters, and presents a rather handsome appearance. It can of course be used merely for current numbers or 
as a permanent binding for the volume and placed on the shelf with other books. 


We are prepared to furnish this to our members at $1.50, which is merely manufacturer's cost plus mailing 
e. Please mail checks with order. There will be an interval of about two weeks from receipt of order to 
delivery. Address: 


AMERICAN BAR ASSOCIATION JOURNAL 
1140 North Dearborn Street Chicago, Illinois 
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| ualification? No thank you! That 
stuff’s a technical bogey of you lawyers. 
| Just gets corporations like ours involved 


in more reports to file and 


poration’s non-compliance with 








| 








more taxes to pay. Nix, we're 


doing all right as we ate.” 


F not in those exact words, at 
least to that effect, has many an 
obdurate corporation official an- 
swered his lawyer's advice to qual- 
ify the corporation as foreign in 
the state or states in which it is 
doing business. 

One of them was a client of 
yours, probably—and you the law- 
yer. But one of these days he will 
have you on the phone again, and 
“Get our company qualified in such 
and such and such states,” will be 
the burden of his talk then. “Get 
it going quickly—today—jump on 
it—please!” 

For the going gets steadily 
rougher and more dange~ 
corporations actually doin’, wus.- 


ness in states away “«oin home 
without being cly qualified. 
All the inforn a to be disclosed 
to the var’. states under so man 
of thes: _w day, or new dea’, ‘aws 
-So ecurity, Workinen’s Com- 
pe «a, and so on—make a cor- 


the foreign corporation law plainly 
visible to any state official who 
wants to look. A good target for 
the penalties that never used to be 
enforced. 

You may have a corporation cli- 
ent on your doorstep tomorrow 
with a demand for quick action in 
one to ten or twenty states. And 
there is no other way in all the 
world to give such a client such 
quick action—quicker than he ever 
thought you could give him —as 
when you employ the services of 
The Corporation Trust Company, 
C T Corporation System and asso- 
ciated companies... official forms 
at the beck of a finger . . . extracts 
from «he statutes of each different 
state . . . all the official information 
you need... then C T offices and 
representatives in every state to 
handle the filing and recording of 
papers...a trained, experienced 
specialist in corporate representa- 
tion to be designated as the client's 
statutory agent... that’s C T ser- 
vice. 

And it is all SERVICE FOR THE 
LAWYER! 





@To have CT Representation a cor- 
poration must have a lawyer. That 
was made The Corporation Trust Com- 
pany’s policy at its founding in 1892, 
has been its policy ever since. We do 
not seek and will not take the represen- 
tation of corporations except from each 
one’s own lawyer. 
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COURT BUNDS 



























.+- writing all forms, with special regard 
to the bonding requirements of the legal 
profession ... backed by 49 years of expe- 
rience ...and with 7500 representatives 
to serve you prompily. 


The F & D and its associate, the American Bonding Com- 
pany of Baltimore, specialize in the writing of Fidelity and 
Surety Bonds, Burglary, Forgery, and Glass Insurance. 


FIDELITY and DEPOSIT 


COMPANY OF MARYLAND, BALTIMORE 





AMERICAN Bar ASSOCIATION JOURNAL 








The fastest selling law book in a decade 
An: Authoritative Federal Handbook for the Library or Desk 


The new work constitutes a complete Guide to all 
Federal Departments, Administrative or Quasi Judicial 
in character, and Courts: with authorized Rules and 
Regulations governing Practice and Procedure—Ap- 
proved Forms, Complete list of Official Legal or Quasi 
Legal Departmental Publications, Government Charts, 


Master Key to Departments by Subjects, and Table o: 
Discontinued Agencies. 


Every Board, Commission or other Agency defined 
with its powers and functions fully explained. The 
answers to thousands of questions in a moment. 


CONGRESS DEPARTMENTS 
COURTS F F D F R A | CORPORATIONS 
AUTHORITIES SYSTEMS 
cuieinins REFERENCL a 
BOARDS M iy N UJ A | DIVISIONS 
ADMINISTRATIONS COMMISSIONS 





by THEODORE WESLEY GRASKE 
Late of Counsel: 
Federal Home Loan Bank Board 
Federal Savings and Loan Insurance Corporation. 


FEATURES 


19 sets of Rules & Regulations 
14 Government Charts 

22 Regulatory Agencies 

62 Administrative Agencies 


Kept to date by Pocket Supplements ° 


1 large volume 


Table of Discontinued Agencies 

Master Key to Departments by subjects. 
Court of Appeal from Departments noted 
Departmental Publications 


e Red Fabrikoid ° 


$7.50 


NATIONAL LAW BOOK COMPANY, 907-15th St., N. W., WASHINGTON, D. C. 

















Registrar 


[he duties of registrar for every type of security can be 
capably performed by this company. It can also serve your 


clients in every other corporate trust capacity. 


ifty-one years of service as a fiduciary have developed 
within our trust organization the experienced personnel and 
the complete facilities that are necessary elements of 


competence 








CHICAGO TITLE & TRUST COMPANY 
69 West Washington Street 
Chicago 























AMERICAN BAR ASSOCIATION JOURNAL 


YOU Can Benefit... 


By a complete knowledge 
o; the advantages of 
organizing Corporations 
under the Delaware Law [ 





| 
| 
Spock Without Par Value | 


vor ba 
| Delaware Corporat 


jes ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
and the efficient services rendered by Corporation Service 
Company are well worth investigating. 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check 


| CHECK BOOKLETS DESIRED 
NO OBLIGATION 


0D “PROFITS TO YOU 
Using Corporation Ser- 
vice Company for Organ- 
izing Corporations in Del- 


the booklets you desire, cut or tear out the coupon, aware.” 
and mail to the address below. The booklets will be 0 =" Forms for Organiz- 


ing Delaware Corpora- 
sent to you by return mail. Pires 


0 3. ‘Digest of Delaware 


Corporation Law 


Corporation . pe Company! 04.2. 5%s3:" 


Corporation Law 


Delaware Trust Building Wilmington, Delaware 

















Prompt Service IN every city and county seat through- 


on Court Bonds out the United States, there is a 
—Everywhere U.S. F. & G. agent—equipped with the 
necessary powers to give you immedi- 
ate service on fiduciary bonds and on 
bonds required to guarantee compli- 
ance with decrees of the court. You are 


invited to make full use of this service. 


OW. Sok & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 











Originators of the Slogan: 





** Consult your Agent or 


Broker es you would your Home Offices: BALTIMOR’ 
Doctor or Lawyer 
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PERPETUAL 
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Citable in Every Court 
in America 


FEDERAL ‘e BE ANNOTATED 








PLAN 





, = ren 


Tp sgl 
oe 


All Titles and Section Numbers are the same as in the U. S. Code 


adopted by Congress. 


Laws and annotations in F.C. A. are instantly accessible from a 


citation to any U.S. Code. 


F.C. A. shows the Federal Law as it literally exists in the language 


of the Official Statutes at Large. 


Annotations are Complete and Exhaustive with Parallel References 


to all Series of Reports. 


Contains Complete Annotations for All Uncodified laws. 


Each Volume Separately Indexed. 
Many Other Exclusive Features. 


In Step With The Times 


Reasonably Priced— More Convenient —Inexpensive Service 


Full information on request 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 





























FACTS YOU SHOULD KNOW 


The text of each title of CORPUS JURIS states all the 
law as it existed up to the date of its publication. 


The text of each title of SECUNDUM restates all the law 
in the light of all the developments which have occurred 
in the quarter of a century which has elapsed since the 
same title was published in Corpus Juris. 


The foot-notes of each title of CORPUS JURIS cite all 
the cases handed down from 1658 to the date of its 
publication. 


The foot-notes of each title of SECUNDUM cite the new 
and live law, that is, all the cases handed down in the 
quarter of a century which has elapsed since the same 
title was published in Corpus Juris. 


Foot-note references in SECUNDUM refer directly to 
the foot-notes in Corpus Juris, giving access to all the 
older law, that is, all the cases handed down from the 
date the title was published in Corpus Juris back to 


1658. 
THUS 


These two great works—the original Corpus Juris, the 
permanent repository of the earlier cases, and the 
modern masterpiece, Secundum, becomes THE 


CORPUS JURIS SYSTEM— inseparable companions, 


each one enhancing the value of the other. 


THE AMERICAN LAW BOOK COMPANY 
BROOKLYN, NEW YORK 























